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ARTS E—CHARACTERS OF LAW BOOKS AND JUDGES:.' 
* Utihty of the Collection. 

* En effet, le vrai savoir ne consiste pas tant dans une vaste et 
immense lecture, que dans une etude reflechie des meilleurs 
Ouvrages, avec le discernment propre pour consulter les autres 
Livres, et savoir y trouver le point fixe de la question contes- 
tee.” Lenglett, Tablettes Chronolog. t. 1, p. clxxx. 

Mais, pour ne lire que les meilleurs Ouvrages, il faut les 
connaitre ; Ignoti nulla cupido. C’est done ace premier point 
que les Etudians doivent s’attacher. ‘Vous ne devez (leur 
dirai-je avec Lami dans son entretien sur les sciences) vous ne 
devez, jamais lire un Livre que vous ne sachiez quel en a été 
Auteur, le temps auquel il a écrit, sa vie, ’estime qu’on en 
fait, et quelle en est la bonne impression.” Manual des Etu- 
dians en Droit, par M. Dupin. — Discours Prelim. p. 5. 


*To balance and contrast the authority due to the several 
works of the law is itself a science, requiring great knowledge 
and discernment. For instance, Bracton (whose authority was 
much pressed on the occasion of the Berkley and Gardiner 
Peerages, upon the late question on the necessity of a religious 


‘ To give completeness to the present collection, reference is made 
throughout to that published in the Jurist, vol. 8, which was confined en- 
tirely to the characters of Reports. The following pages embrace notices 
of the characters of Text-Books, distinguished Judges,and also of Reports, 
where any could be gleaned after the able and industrious hand to which we 
are indebted for the collection in the former volume. 
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ratification of marriage previous to the marriage acts, and upon 
the great case of maritime accretions recently decided in the 
House of Lords), it is matter of controversy, whether he is an 
English lawyer or a civilian. So Lord Holt informs us that 
Lord Coke is to be listened to with greater attention when 
speaking in his first than in his second Institute; but that in his 
second Institute he is much more of an oracle than in his fourth. 
And were we to pin our faith upon a book of reports, without 
knowing something of its character, we might perhaps be told, 
after involving our clients in an expensive lawsuit, that, accord- 
ing to the words of Sir M. Foster, it was the “rummage of a 
dead man’s library,” or, in those of Mr. Justice Powell, that 
it seemed written for the purpose of making himself and his 
brethren go down to posterity like a parcel of blockheads.”’ 
Prof. Amos’s 2d Introductory Lecture at London University. 
p. 14. November, 1829. 


Characters of Law Books and Judges. 


Abbott on Shipping. ‘ Equally distinguished for practical 
good sense and for extensive and accurate learning, remarkably 
compressed and appropriately applied.’ 3 Kent Com. 250. 

Abridgments. ‘Take heed, reader, of all abridgments, for 
the chief use of them is, as of tables, to find the book at large ; 
but I exhort every student to read and rely only on the books 
at large.’ 5 Rep. 25. 

‘This I know, that abridgments, in many professions, have 
greatly profited the authors themselves, but, as they are used, 
have brought no small prejudice to others, for the advised and 
orderly reading over of the books at large, in such manner as 
I have elsewhere pointed out, I absolutely determine to be the 
right way of advancing to perfect knowledge, and to use abridg- 
ments as tables, and trust only to the books at large, for I hold 
him not discreet that will sectart rivulos, when he may petere 
fontes.’ Preface to 4 Rep. 

‘1 had once intended, for the ease of our student, to have 
made a Table to these Institutes, but when I considered that 
Tables and Abridgments are most profitable to them that make 
them, | have left that work to every studious reader.’ Coke 
Lit. last words. 
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Aleyn’s Reports. See Am. Jurist, vol. 8. p. 260. 

Ambler’s Keports. See Am. Jurist, vol. 8. p. 260. 

Amos & Ferard on Fixtures. ‘This work undoubtedly 
shows great industry and affords an excellent analysis of the 
cases ; but its value to the practitioner is greatly diminished by 
its frittering down broad and general principles by minute dis- 
tinctions. It rather opens doubts upon the law than removes 
them, and will, we foretell, be productive, as far as its influence 
extends, of much litigation.” 6 Lond. Law Mag. 99. 

Angell on Limitations. ‘ Learned, accurate and valuable.’ 
4 Kent Com. 188. 

Angell & Ames on Corporations. ‘'This contains an able 
and thorough examination of every part of the learning apper- 
taining to corporations ; and is a performance which deserves 
and will receive the respect and patronage of the profession.’ 
2 Kent Com. 316. 

‘On the subject of easements and aquatic rights, I have de- 
rived much aid and facility in my researches, from the three 
valuable treatises of Mr. Angell, which treat of water courses, of 
tide waters, and of the rights acquired by adverse enjoyments 
for twenty years. In those essays, the author has faithfully 
collected the law and authorities applicable to the subject and 
accompanied his digest of them with free and judicious criti- 
cism.’ 3 Kent Com. 453. 

Atkyn’s Reports. ‘On a careful examination of Lethulier 
v. Tracy,’ say Messrs. Barnewall & Alderson, ‘ it appears pro- 
bable that Fearne, and some other writers who have discussed 
it, have been misled, by the inaccuracy and want of perspicuity 
in both Atkyns’ and Ambler’s reports of it, into an important 
mistake.’ 1 Barn. & Ald. 742. 

‘Part of the second edition was very incorrectly printed in 
8vo. in 1782.’ Bridgman’s Leg. Bibliog. 5. 

See Am. Jurist, vol. 8. p. 260. 

Bacon’s Abridgment. ‘This was composed chiefly from 
materials left by Lord Chief Baron Gilbert. It has more of 
the character of an elementary work than Comyn’s Digest. 
The first edition appeared in 1736, and was much admired, 
and the abridgment has maintained its great influence down to 
the present time, as being a very convenient and valuable col- 
lection of principles arising under the various titles in the immense 
system of the English law.’ 1 Kent. Com. 510. 
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Bacon’s Reading on the Statute of Uses. ‘This is, as far 
as it goes, a very profound treatise, and shows that he had the 
clearest conception of that most abstruse subject.’ Barton’s 
Elements — Study of Con. vol. Ist, p. 31. 

‘All the editions of the Reading on Uses are printed with 
such extreme incorrectness, that many passages are rendered 
unintelligible even to the most attentive reader. But in a late 
edition by W. H. Rowe (anno. 1804) this infirmity appears in 
a great degree to have been cured, and many full notes, &c. 
with a copious table, have been added by the editor.’ Bridg- 
man’s Leg. Bib. 8. 

‘Lord Bacon’s Reading on the Statute of Uses has a scho- 
lastic and quaint air pervading it; but it is very instructive to 
read, because it is profoundly intelligent.’ 4 Kent Com. 291. 

‘The writings of Lord Bacon on the municipal law of Eng- 
land are not to be compared in reputation to his productions 
in metaphysical and moral science; but it is nevertheless true 
that he shed light and learning, and left the impression of pro- 
found and original thought on every subject which he touched. 
His writings are distinguished for the perspicuity and simplicity 
with which every subject is treated.” 1 Kent’s Com. 505. 

Ball § Beatty’s Reports. See Am. Jurist, vol. 8. p. 261. 

Barnardiston’s Reports. See Am. Jurist, vol. 8. p. 261. 

Barnes’ Notes. ‘Barnes is an authority of little weight. 
His cases are contradictory and destroy each other.’ Per coun- 
sel arguendo, 2 Johns. Rep. 68. 

See Am. Jurist, vol. 8. p. 261. 

Barrington’s Observations on the Statutes. ‘Mr. Barring- 
ton, whose agreeable miscellany has done much good, like an 
active general in the service of the public, storms the strong 
holds of chicane, wheresoever they present themselves, and 
particularly fictions, without reserve.’ Bentham — Preface to 
Fragment on Gov. p. 50. 

Barton’s Elements. ‘This will be found an useful part of 
the law library of a conveyancer.’ Preston’s Abstracts, 214. 

Bayley on Bills. ‘A concise, clear and accurate produc- 
tion. The American edition, published at Boston in 1826, is 
enriched with all the English and American decisions in its 
very copious notes.” 3 Kent Com. 74. 

‘As a collection of rules expressed with sententious brevity 
and perfect precision, it is admirable.’ Ibid, 127. 
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Beawes’ Lex Mercatoria. ‘'This is a much superior work to 
that of Malynes. It contains a full and very valuable collec- 
tion of the rules and usages of law on the subject of bills of 
exchange. Beawes is frequently cited in our books, as an 
authority in mercantile customs, and a new and enlarged edition 
of his work was published by Mr. Chitty in 1813.’ 3 Kent 
Com. 127. 

Beck’s Medical Jurisprudence. ‘This is the best treatise of 
the kind which has been published in this country or in Eng- 
land.’ Per Walworth, Chancellor, 2 Paige, 42. 

‘Dr. Beck’s Elements of Medical Jurisprudence must be 
admitted to surpass all other works on the same subject. The 
2d edition, with notes and an Appendix, was published in Lon- 
don in 1825.’ London Law Mag. vol. 1. p. 509. 

Benecke on Indemnity. ‘This may be considered as an 
original work of superior merit, written by a business man, on 
the most useful and practical part of the law of insurance. It 
contains great research, clear analysis, strong reasoning, and an 
accurate application of principles, and was intended for the use 
of the merchant and ship-owner, as well as of the practising 
lawyer. The work was the result of many years’ study, re- 
searches and experience; and the public expectation of its 
value, from the well-known character and ability of the author, 
had been highly raised, a long time before the publication.” 3 
Kent Com. 352. 

Bird’s Settlements. ‘ This collection contains the best forms 
for marriage settlements with which the profession has at any 
time been presented. ‘They bear evident marks of technical 
precision and skill; the language also, in particular, of most of 
them is peculiarly chaste, expressive, and appropriate.’ Bar- 
ton’s Elements— Study of Con. vol. 1. p. 76. 

Blackstone’s Reports. See Am. Jurist, vol. 8. p.261. 

Blackstone’s Commentaries. ‘Of this admirable sketch of 
legal science it is not possible to speak in terms of sufficient 
admiration. As an Institute to the Laws and Constitution and 
methodically exhibiting an historical view of the rise, progress, 
and improvements of legislation, it is unrivalled in the history 
of legal science. It is Blackstone’s great merit that he has 
taught Law to wear a liberal dress; that he smoothed its asperi- 
ties and divested it, as far as was possible, of the jargon of 

1* 
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technical language by which it was loaded and disgraced. ‘To 
make use of the happy and eloquent expression of the late Lord 
Avonmore, “He it was who first gave to the law the air of 
science. He found it a skeleton, and he clothed it with life, 
color and complexion—he embraced the cold statue, and by 
his touch it grew into youth and health and beauty.”’ Wil- 
Jiams on the Study of Law, p. 92. 

‘From the hour when the great magician Blackstone, stand- 
ing in the halls of Oxford, stretched his scientific wand over the 
*illimitable ocean without bound,” where, to the uninstructed 
eye, “cold, hot, moist and dry, in their pregnant causes mixed, 
seemed to strive for the mastery,” confusion disappeared. In 
its stead was seen a well-proportioned, well-cemented fabric, 
pleasing to the sight, satisfactory to the taste, approved by the 
judgment, its architectural principles just, its parts orderly and 
harmonious, in which justice was found consorting with reason, 
and controversy guided by the spirit of truth and not by the 
spirit of victory.’ President Quiney’s Address at the Dedica- 
tion of Dane Law College. 

‘Among its other excellencies, the Commentarics on thé 
Laws of England will be an impregnable barrier to the Eng- 
lish language, against the daily inroads of pedantry and affecta- 
tlon, and will be a more lasting and honorable monument to its 
author than the most studied and delicate touches of painting or 
sculpture can consecrate to his memory.’ Dr. Bever’s His- 
tory of the Legal Polity of the Roman State, 484. 

‘You, of course, read Blackstone over and over again; and 
if so, pray tell me whether you agree with me in thinking his 
style of English the very best among our modern writers ; al- 
ways easy and intelligible, far more correct than Hume, and 
less studied and made up than Robertson.’ Letter of Mr. Fox 
— Trotter’s Memoirs of Fox, p. 512. 

‘His purity of style I particularly admire. He was distin- 
guished as much for simplicity and strength as any writer in the 
English language. He was perfectly free from all gallicisms 
and ridiculous affectations, for which so many of our modern 
authors and orators are so remarkable. Upon this ground, 
therefore, 1 esteem Judge Blackstone ; but as a constitutional 
writer he is by no means an object for my esteem; and for this, 
amongst other reasons, that he asserts the latter years of the 
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reign of Charles 2d (I mean those which followed the enact- 
ment of the habeas corpus act) to have been the most constitu- 
tional veriod to be found in our history, not excepting any 
period that followed. Now it would be inconsistent with all 
the principles which I have ever held, to regard such a man as 
a constitutional authority, much less to look up to him as an 
oracle.’ Mr. Fox—Cobbett’s Parl. Deb. vol. 6. p. 314. 

‘Recurring to the chapter on expectant estates, in the Com- 
mentaries of Sir William Blackstone, what a relief to the 
patience and taste of the reader! ‘The doctrine of remainders, 
whether vested or contingent, is there most ably digested and 
reduced to a few simple elementary principles. Its merits have 
never been duly acknowledged by subsequent writers on the 
subject. It far surpasses them all, if we take into one combined 
view, its perspicuity, simplicity, comprehension, compactness, 
neatness, accuracy and admirable precision. I have read the 
chapter frequently, but never without a mixture of delight and 
despair.” 4 Kent Com. 209. 

‘There is a parade of philosophy throughout the Commenta- 
ries, and an occasional use of the nomenclature of the foreign 
jurists, which give to them an air of being somewhat more than 
a mere exposition of the law of England. But these we regard 
merely as the blemishes of a work in other respects of very 
extraordinary merit; for the nomenclature which he has bor- 
rowed, and often misapplied, serves rather to obscure than 
elucidate the divisions of his subject; and his philosophy sel- 
dom carries him farther than to cite or to devise ingenious 
reasons why every thing that is, however anomalous or absurd, 
is best. Blackstone has, in this respect, achieved for the law 
and constitution of England, what Montesquieu had done before 
him for all governments; the great aim of both seems to have 
been, to show that in every case the existing institutions are the 
best possible for the circumstances of the country, and that all 
change is therefore to be deprecated.’ London Jurist, vol. 3. 
106. 

‘As author of the Commentaries, he possessed uncommon 
merit. His manner is clear and methodical ; his sentiments — 
I speak of them generally — are judicious and solid; his lan- 
guage is elegant and pure. In public law, however, he should 
be consulted with a cautious prudence. But, even in public 
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law, his principles, when they are not proper objects of imita- 
tion, will furnish excellent materials of contrast. On every 
account, therefore, he should be read and studied. He deserves 
to be much admired; but he ought not to be implicitly fol- 
lowed.’ Wilson’s Law Lectures, vol. 1. p. 22. 

‘ The publication of those admired Commentaries, which first 
did honor to this Institution [Oxford], and in which every sub- 
ject is just so far entered into, that the parts are systematically 
proportioned to the whole, undoubtedly has assisted the labors 
of every student of the law; and I may add (not with a view 
to condolence, but in the way of apology,) that it has, perhaps, 
equally increased the difficulties attending the professor’s office.’ 
Woodeson’s Elements, 189. 

‘Sir William Blackstone is justly placed at the head of all 
the modern writers who treat of the general elementary princi- 
ples of the law. By the excellence of his arrangement, the 
variety of his learning, the justness of his taste, and the purity 
and elegance of his style, he communicated to those subjects 
which were harsh and forbidding in the pages of Coke, the 
attractions of a liberal science and the embellishments of polite 
literature.’ 1 Kent’s Com. 512. 

‘The Commentaries are justly celebrated, as well for their 
comprehensiveness and elegance, as for their brevity, perspi- 
cuity and general accuracy. But to derive from them the 
benefit which they are capable of affording they must be read 
“‘iterum atque iterum ;” for if laid aside after the first perusal, 
they will have been read to little purpose; the infinite variety 
of matter which they contain, combined with the compressive 
style in which they are composed, rendering it wholly impossi- 
ble that the principles and doctrines embraced by them can be 
sufficiently retained or understood, unless imprinted on the mind 
by frequent perusals.’” Barton’s Elements— Study of Con- 
veyancing, vol. 1. p. 8. 

‘Blackstone brought darkness to light. His Commentaries 
contain method as well as law, sound sense mixed with legal 
and constitutional sentiments delivered in an easy flow of lan- 
guage with the politeness of a gentleman.’ Ruggles’ Barrister, 
187. 

‘This very valuable and learned work is no less admired by 
the lawyer for its contents, than by the critical scholar for the 
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elegance of diction and the correct didactic style in which it is 
written.” Wright’s Study of the Law, 59. 

‘I have read most attentively the two first volumes of Black- 
stone’s Commentaries, and the two others will require much 
less attention. Iam much pleased with the care he has taken 
to quote his authorities in the margin, which not only give a 
sanction to what he asserts, but point out the sources to which 
the student may apply for more diffusive knowledge.’ Letter 
of Sir W. Jones (1771) shortly after he commenced the study 
of law. 

‘Often have I remonstrated to various persons, that notwith- 
standing the wonderful merit of that great work, the Com- 
mentaries, still they were only elements of our law, only written 
for students, not designed for profound lawyers.’ Hargrave’s 
Preface to Law Tracts. 

‘Upon the whole we urge an earnest perusal of this admira- 
ble work, the student always bearing in mind, that its principal 
object is to present an orderly and systematic view of a science, 
the outlines of which are not to be found as briefly, yet com- 
pletely delineated in any other work.’ Hoffiman’s Course of 
Legal Study, 91. 

‘Blackstone’s second volume should always be read twice, 
and it depends upon the manner of the second reading whether it 
should not be read a third time.’ Legal Observer, p. 34. No. 3. 

‘Blackstone’s Commentaries—on second reading turn to 
the references.’ Dunning, (Lord Ashburton.) 

‘The Jus Evclesiasticum of Van Espen ;—the only work, 
perhaps, which the continent has produced, that can be com- 
pared with Mr. Justice Blackstone’s Commentaries.’ Butler’s 
Reminis. p. 116. 

‘ Blackstone’s Commentaries are the most correct and beau- 
tiful outline that ever was exhibited of any human science; but 
they alone will no more form a lawyer, than a general map of 
the world, &c. will make a geographer, &c.’ Sir W. Jones, 
(Bailments, p. 4.) 

‘A work of such singular exactness and perspicuity, of such 
finished purity and propriety of style, and of such varied re- 
search and learned disquisition and constitutional accuracy, that 
as a text-book it probably stands unrivaled in the literature of 
any other language, and is now studied as a classic in America 
as well as in England.’ Judge Story’s Inaugural, p. 59, 
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‘ Blackstone, a justly celebrated writer, who, for comprehen- 
sive design, luminous arrangement and elegance of diction, is 
unrivaled.’ Selw. N. P. 45. quoted in note, 3 Chitty’s Black- 
stone, 159, 

‘ Blackstone — unfortunately now, from the numerous changes 
in the statute law, since his time, additions, and the notes 
necessary to explain them, has become a digest, instead of 
what it ought to be, a manual, and sufficient from its size to 
terrify the stoutest students.’ J. Henry, Esq. in his preface to 
trans. of Vander Linden’s Institutes of the Laws of Holland. 

‘I am always sorry to hear Mr. Justice Blackstone’s Com- 
mentaries cited as an authority; he would have been sorry 
himself to hear the book so cited; he did not consider it such.’ 
Ld. Chanc. Redesdale in case of Shannon v. Shannon, 1 Scho. 
& Lef. 327. 

‘1 recommend the Commentaries of Blackstone as a general 
book. The intention of that ingenious writer was to give a 
comprehensive outline ; and when we consider the multiplicity 
of the doctrine which he embraced, &c. we must confess the 
hand of a master. But in the minutia he is frequently, very 
frequently inaccurate—should be read with caution.” Wat- 
kins’ Principles of Conveyancing, Introduction, xlvi. 

* Paley’s language on the Rev. of 1688 may be very advan- 
tageously compared, both in precision and general boldness, to 
that of Blackstone, a great master of classical and harmonious 
composition, but a feeble reasoner and a confused thinker, 
whose writings are not exempt from the taint of slavishness.’ 
Sir Jas. Mackintosh’s Ethical Philos. p. 187. 

‘ Blackstone’s knowledge of English History was rather super- 
ficial.’ Hallam’s Middle Ages, Chap. 8. part. [. 

‘It is well known to the professional members of this court, 
that Blackstone’s Commentaries, although valuable to the stu- 
dent, on his first commencing his studies, for its arrangement 
and elegance of diction, compared with preceding writers, is 
not a book of authority, and, as Lord Mansfield said, was not 
intended as such by its author.’ Per Judge Spencer, in his 
Argument on Peck’s Trial, 303. 

‘It is most probably to this circumstance [that he was a public 
teacher of law] that Blackstone owes much of that happy art of 
simplifying and adorning the most abstruse and uninviting subjects, 
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which is displayed in so captivating a manner through his lumin- 
ous Commentaries; a merit that will be allowed him by every 
reader, however many may regret that he should have disfigured 
by senseless panegyric those pages which ought to have been 
consecrated only to truth.’ Prof. Amos, Introd. Lect. in Nov. 
1829, p. 19. 

‘It has been said that a certain learned sergeant, deservedly 
famous for the black-lettered lore, has asserted that almost every 
page in these Commentaries contains somewhat which is not 
law ; that the proof of this was in his power; although, having 
been an intimate of the Judge, it was not in his inclination.’ 
The Barrister, 187. 

‘Of Blackstone’s Commentaries Horne Tooke was accus- 
tomed to say —‘‘that it was a good gentleman’s law-book, 
clear, but not deep.” He did not approve of Sir William’s 
definitions, and observed that his explanation of law, as ‘a rule 
of conduct,” meant no more than if he had said “law is law.”’ 
II. West. Hall, 95, quoted from Stephens’ Life of Tooke. 

‘The Commentaries of Blackstone have met with success, 
but have not deserved it. It was necessary that the inhabitants 
of Great Britain should be presented with a readable system of 
law. ‘This Blackstone did and no more; we find in it no 
invention, no philosophy, no erudition ; it may instruct a country 
gentleman, but lawyers will derive no benefit from it.’ Quoted 
in Hoffinan’s Study, 92. 

‘ The law-cramped mind of the learned commentator.’ Ma- 
jor Cartwright’s Constitution, 29. 

‘ |[l-discriminating commentator in respect of the constitution. 
Blackstone is no authority.’ Ibid, 31. 

‘As early as sixteen | began to query Blackstone, my Ga- 
maliel, while I was sitting at his feet. He was a stiff, pompous, 
proud quiz. Mansfield could not bear him.’ Bentham’s Con- 
versations by Neal, 114. 

For criticisms upon Blackstone’s Commentaries, see Starkie’s 
Law Lecture.—Legal Examiner, vol. 2. p. 517. Feb. 19. 1834. 
Bentham’s Fragment on Gov. and the several works of Fur- 
neux, Priestley, Sedgwick, and Rowe. 

Booth, James, ‘than whom no man in his life of the profes- 
sion (conveyancer) possessed greater ability.’ Per Buller, J. 
4 Vesey, 322. 
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‘Mr. James Booth, acknowledged to be the father of the 
modern practice of conveyancing, was not the author of any 
work; but his written opinions were given at great length and 
are very elaborate. ‘They are held in great esteem and always 
mentioned at the bar and from the bench with great respect. 
The copies of them are numerous, and in the works entitled 
Printed Copies of Opinions of Eminent Counsel, several of 
them found their way to the press.’ Butler’s Memoirs of the 
English Catholics, vol. 2. p. 337. 

Booth, George. ‘His Treatise on Real Actions, from the 
want of an explanatory treatise of the kind, is even cited as an 
authoritative compilation; though, perhaps, by an attentive 
reader, it will not always be thought satisfactory in its depth 
and extent of useful learning, and is sti!l less remarkable for 
the clearness and elegance of its method. But the laborious 
diligence of the author entitles him to applause.’ 3 Woodeson, 
26. 

— ‘So little did Booth understand of principles.’ 3 Black. 
Com. 298. note. 

‘A very imperfect work.’ Notes to North’s Study of the 
Laws, p. 76. 

Bracton. ‘His work is a systematic performance, giving : 
complete view of the law in all its titles, as it stood at the time 
it was written; and it is filled with a copious and accurate 
detail of legal learning. It treats of the several ways of acquir- 
ing and recovering property, much in the manner of the Insti- 
tutes of Justinian. ‘The style is clear and expressive, and 
sometimes polished ; and it has been imputed to the influence 
of the civil and canon law, which he had studied and admired ; 
and the work evinces, by the freedom of the quotations, that he 
had drank deep at those fountains.’ 1 Kent Com. 500. 

‘ Neither Glanville nor Bracton are to be cited as authorities, 
but rather as ornaments to discourse.’ Plowden, 357. See 
also 1 Shower, 118; 11 St. Tri. 143. 

‘Staunforde is entitled to acknowledgment for the strong 
testimony he has given to the intrinsic merit of this father of 
the English law. Bracton seems to have been a great authority 
with Staunforde ; for it appears from the Reports that he ven- 
tured to cite and argue from him upon the bench. I was 
astonished to find Fitzherbert inform us, that it was agreed by 
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the whole court in 35 Hen. VI. that Bracton was never taken 
for an author in our law. It was a pleasure to discover that 
the Year Book had given him no warrant for this monstrous 
opinion. ‘The readers of abridgments have been long aspersing 
the reputation of Bracton with more success than authority.’ 
4 Reeves’ Hist. 570. See Seld. Dissert. and Fletam, cap. 2. 
§ 1. 
Bradley’s Point Book. ‘This book contains some useful 
hints on the subject of practice, particularly with respect to the 
species of assurance proper on particular occasions. ‘They are 
not all, however, to be alike depended upon. Report attributes 
them to the late Mr. Bradley, a conveyancer of considerable 
note in his time, and who is said to have minuted down these 
points as they from time to time suggested themselves to him 
in the course of his practice.’ Barton’s Elements — Study of 
Con. vol. 1. p. 41. 

Branche’s Principia Legis et /Equitatis. ‘As a manual 
this little book contains more Jaw and more useful matter than 
any one book of the same size which can be put into the hands 
of the student.’ Preston on Abstracts, 214. 

‘The collection of T. Branch is much more extensive and 
complete than that by Noy. It is an admirable vade mecum, 
for the use of the bench and the bar. It draws so copiously 
from the common law reports and writers of the age of Eliza- 
beth and since that time, that it may be regarded as the accu- 
mulated spirit and wisdom of the great body of the English 
law.’ 2 Kent Com. 554. 

Bridall’s Ars Transferendi Dominium. ‘This book, though 
not often met with, contains some very useful materials for the 
student’s legal reflections; and is in particular well calculated 
to enable him to ascertain what progress he has actually made 
towards the attainment of the great object of his labors. Bar- 
ton’s Elements — Study of Con. vol. 1. p. 41. 

Bridgman’s Thesaurus Juridicus. ‘Had this work been 
completed, it would have formed one of the most useful books 
in the lawyer’s library.’ Preston on Abstracts, 230. 

Bridgman, Sir Orlando. ‘He was of distinguished emi- 
nence, as well during the period of his practice as a convey- 
ancer, as after his exaltation to the bench; and his draughts 
are still admired and resorted to by all who deem a propriety 

VOL. XII.—NO, XXIII. 
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of composition and copiousness of diction not incompatible 
with technical accuracy. The arrangement of his circumstances 
is peculiarly easy and perspicuous; his language bold, clear, 
and expressive, and the variety and justness of his provisions 
indicate an equal quickness of conception and solidity of judg- 
ment, but unfortunately they are given to the public in a very 
slovenly manner; and the great inferiority of some to the rest 
affords also too much reason to fear that there has been much 
interpolation.’ Barton’s Elements — Study of Con. vol. 1. p. 
74. 

‘His Precedents are distinguished for correctness of com- 
position, technical accuracy, and a clear and easy arrangement 
of circumstances.’ Williams’ Study of the Law, p. 125. 

‘His Conveyances are of great authority in the profession.’ 
Bridgman’s Leg. Bib. 33. 

‘The citations from the judgment of Sir O. Bridgman tend 
to illustrate the character of that most eminent judge by exhib- 
iting the profundity of his learning and the extent of his indus- 
try.’ Per Lord Ellenborough, 14 East, 134. 

Bridgman, Sir John. ‘His Reports of cases from 12 to 
19 Jac. 1 embrace so short a period that they are not often 
referred to, nor do we understand that they are highly esteemed.’ 
Bridgman’s Leg. Bib. 34. 

Britton. ‘He composed a learned work. He was Bishop 
of Hereford, and of great and profound judgment in the com- 
mon laws, an excellent ornament to his profession, and a safety 
and a solace to himself.’ 10 Rep. Preface. 

See 1 Kent’s Com. 501. 

Brooke’s Reading on the Statute of Limitations. ‘This 
has many useful points on the earlier statute of limitations.’ 
Preston on Abstracts, 232. 

‘I object to Brooke’s Readings as authority — they are no 
more than lectures.’ Per Burrough, J. 3 Brod. & Bing. 226. 

Brown’s Reports, (Chancery.) ‘ These cases are generally 
considered as too shortly taken. ‘That may be accounted for 
by the brief manner in which Lord Thurlow pronounced his 
decrees, seldom giving his reasons for his decisions.’ Bridg. 
Leg. Bib. 40. 

Bulstrode’s Reports. ‘In 2d Bulstrode (ed. 1658) there 
is a chasm in paging from 99 to 109. _ In 1658 a second edi- 
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tion was published with a chasm from page 104 to 114. The 
number of pages in both editions is the same, and the book is 
perfect.’ Bridg. Leg. Bib. 41. 

Bunbury’s Reports. See Am. Jurist, vol. 8. p. 261. 

Burlamaqui. ‘He is an author of superior merit; but he 
confines himself too much to the general principles of morality 
and politics to require much observation from me in this place.’ 
Sir Jas. Mackintosh’s Introd. Lect. 

Burns’ Justice of the Peace and Ecclesiastical Law. These 
books are recommended by Sir William Blackstone. Vol. I. 
p. 354. 

Bynkershoek. ‘Lord Mansfield spoke extremely weil of 
Bynkershoek’s writings, and recommended especially as well 
worth reading, his book of Prizes— Questiones Publici Juris.’ 
2 Burrow, 690. 

‘His treatise on the law of war has always been received as 
of great authority, in that particular branch of the science of 
the law of nations, and the subject is ably and copiously dis- 
cussed. ‘The work is replete with practical illustration, though 
too exclusive in its references to the ordinances of his own 
country, to render his authority very unquestionable.’ 1 Kent’s 
Com. 18. 

Butler, Charles. ‘A sort of literary coxcomb, though a 
good compiler. The Lord Chancellor once wrote him a letter 
which he got framed and hung up in his house.’ Bentham’s 
Conversations by Neal, 66. 

See Hargrave & Butler. 

Caldwell on Awards. ‘A useful book.’ Per Bayley, J. 2 
Br. & B. 234. 

Cary’s Littleton. ‘From the parts I have occasionally read, 
I have reason to think that the commentary is a very methodi- 
cal and instructive work.’ Per Mr. Hargrave. — See Preface 
vii. 

Carthew’s Reports. Carthew was ‘a reporter of no great 
merit.’ 1 Woods. 495. 

‘ He had a very imperfect way of reporting.’ 3 Woods. 99 
note. 

See Am. Jurist, vol. 8. p. 261. 

Cases in Chancery. See Am. Jurist, vol. 8. p. 262. 

Cases in Equity, temp, Lord Talbot. See Am. Jurist, vol, 
8, p. 262, 
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Chity’s Criminal Law. ‘The best compilation of the sub- 
ject extant.’ Per Gibson J. Hall’s Jour. of Jur. p. 227. 

Clark’s Praxis Curia Admiralitatis Angle. ‘This isa 
book of undoubted credit.’ Per Ld. Hardwicke, 1 Atk. 296. 

Comberbach’s Reports. — Treated with contempt by Lord 
Mansfield. 1 Bur. 36. 

‘They are of no authority, and have been forbidden to be 
cited at the bar.’ Per Buller J. 1 Br. Ch. C. 97. 

Coke, Sir Edward. ‘Lord Coke’s learned and laborious 
work on the laws, will be admired by judicious posterity, while 
Fame has a trumpet left ber and any breath to blow therein.’ 
Fuller’s Worthies — Norfolk, p. 251. 

* He was the founder of our legal storehouse, and which his 
rivals must confess, though their spleen should burst by reason 
of it, the head of our jurisprudence. Spelman, in the Rel. 
Spel. 150. 

‘To give every man his due, had it not been for Sir Edward 
Coke’s Reports, which, though they have many errors, and 
some peremptory and extrajudicial resolutions more than are 
warranted, yet they contain infinite good decisions and rulings 
over of cases, the law by this time had been almost like a ship 
without ballast, for that the cases of modern experience are fled 
from those that are adjudged and ruled in former time.’ Lord 
Bacon. 

‘I know from experience that the doses I took of Lord 
Coke about forty years ago, operate to this day.’ Life of Sir 
E. Wilmot, p. 177. 

‘ As a lawyer Coke has, perhaps, never been equalled in the 
copious extent and variety of his information. No legal ques- 
tion could arise which he was unable to illustrate out of the 
superabundant stores of his learning. His mind naturally fer- 
tile, was cultivated with unceasing care and diligence. ‘The 
chief fault of his powerful intellect appears to have been the 
absence of the admirable faculty of distribution and arrange- 
ment. His mind had also suffered from its devotion to the logic 
of his profession.” Roscoe’s Lives, 40. 

‘Lord Coke was a man of strong, though narrow intellect ; 
confessedly the greatest master of English law that had ever 
appeared; but proud and overbearing, a flatterer and tool of 
the court till he had obtained his ends, and odious to the nation 
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for the brutal manner in which, as Attorney General, he had 
behaved towards Sir Walter Raleigh on his trial. In raising 
him to the post of Chief Justice the council had of course relied 
on finding his unfathomable stores of precedent subservient to 
their purpose.’ 1 Hallam’s Const. Hist. 455. 

‘Coke Littleton and Lord Coke’s Reports —of these two 
works it may be justly said, they are the best books of the law.’ 
1 Preston’s Estates, 3. 

‘There is contained in the Reports of Plowden and of Lord 
Coke more sound law and useful matter, at Jeast to the con- 
veyancer, than can be found in the works of any two other 
reporters to be named; or perhaps in any two books of the 
law.’ Preston on Abstracts, 243. 

‘The great work of Coke’s Reports.’ Roger North’s Study 
of the Law, p. 12. 

‘The reputation of Coke, and the wonderful and specious 
formality of his Reports, have given them an authority in the 
law superior to most others; and to say truth, as he was a most 
affected formalizer, his works are very apt for forming a stu- 
dent, and his Institutes have very much useful learning.’ North, 
p- 22. 

Hobart says of a proposition laid down by Coke in the case 
of Bishop of Canterbury (2 Rep. 48.) — ‘that it is no part of 
the resolution of the court, but an addition of his own, and that 
sudden and interposed.’ Hobart Rep. 300. 

Mr. Sugden has detected an error in Coke’s Report of 
Chudleigh’s case. See Sugden on Pow. 25. 

‘The 12th part of Coke’s Reports is not so accurate as the 
rest of the reports of Lord Coke, not having been published by 
him, but from his notes after his death.’ Per Holroyd, J. 4 B. 
& A. 614. 

‘For my Lord Coke’s opinion I must attribute more to it 
than to any single opinion of any one judge. No one man hath 
deserved so well of the professors of the law; no one man in 
any human profession hath written so much and with so few 
errors as he, in those two works which were published by him- 
self in his lifetime, and of which this of his Commentaries is 
one.’ Per Bridgman, C. J. Collingwood v. Pace, Bannister’s 
Rep. 460. 


‘Lord Coke’s Institutes have had a most extensive and per- 
O* 
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manent influence on the common law of England. Perhaps 
every thing useful in the Institutes of Coke may be found more 
methodically arranged and more interestingly taught, in the 
modern compilations and digests; yet his authority on all sub- 
jects connected with the ancient law, is too great and too ven- 
erable to be neglected.’ 1 Kent Com. 506. 

‘The Commentary on Litueton has endured the scrutinizing 
test of many generations and still stands a bulwark of the law; 
it was carefully compiled and corrected by Sir Edward, and 
while from time to time mistakes are rectified by the judgment 
of our courts, great is the lawyer’s admiration of its terseness, 
its general accuracy, and its profound information.’ Woolrych’s 
Life of Coke, p. 222. 

Mr. Barrington, after proving that Lord Coke was incorrect 
in an observation which he had made concerning protections, 
adds, ‘Jt may perhaps be thought that | have dwelt too long 
upon this mistake of Sir Edward Coke, but the errors of so 
great a man require most particular notice, as they otherwise 
pass as law under the sanction of such an authority.’ Bar- 
rington on the Statutes, 201. 

‘The Reminiscent may appear to recommend too much 
attention to Littleton and Coke ; but he has never yet met with 
a person thorouglily conversant in the Jaw of real property, who 
did not think with him, that Ae is the best lawyer and will suc- 
ceed best in his profession, who best understands Coke upon 
Liuleton. ‘There is not in the whole of the golden book a 
single line which the student will not in his professional career, 
find on more than one occasion eminently useful.’ Butler’s 
Reminiscences. 

‘The observations on Littleton by Coke are wholly without 
method. Such a chaos of incoherent observation is by no 
means calculated for a regular perusal. Indeed the want of 
method in most of this writer’s works makes them more proper 
for occasional consultation than the perusal of the student.’ 
Watkins’ Principles of Conveyancing. Preface, p. 29. 

‘Commentaries on Littleton —without which a sound com- 
mon law lawyer can never be made.’ Ld. Ch. J. Reeve on 
the Study of the Law, 1 Coll. Jurid. 80. 

‘Commentaries on Littleton—the easiest and shortest way 
of educating and forming the lawyer.’ Ritso’s Introduction to 
the Science of the Law, p. 166. 
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‘The reputation of Sir Edward Coke’s Commentaries is not 
inferior to that of the work of which they are the subject. But 
though they contain a rich mine of valuable common law 
learning, collected and heaped together from the ancient reports 
and year-books, yet they are greatly defective in method. The 
style of Coke is in general clear and expressive, and if it be 
ever difficult to comprehend his meaning, it is, generally speak- 
ing, owing more to the abstruseness of his subject than to the 
obscurity of his language.’ Barton’s Elements — Study of 
Conveyancing, vol. 1. p. 18. 

‘Coke Littleton is the confusion of a student, and breeds 
more disorder in his brains than any other book can, that is not 
a mere index and abridgment; for this Commentary, so called, 
is only a common-place book exhausted and the titles disposed, 
after the alphabetical order, into that as may follow the text of 
Littleton, and bating the small application to the text, more 
often impertinent than otherwise. No one ever learnt a lan- 
guage by reading of a Dictionary; so no man can be a lawyer 
by reading Indexes, Abridgments, &c. Common Places such 
as this upon Littleton is.’ Rog. North’s Study of the Laws, p. 
22. 

‘That most extraordinary work, which, notwithstanding the 
remarks of our author, must ever be regarded as the Bible of 
the English lawyer.’ Notes to North’s Study, p. 72. 

*Coke’s Comment upon Littleton ought not to be read by 
students, to whom it is at least unprofitable, for it is but a com- 
mon-place, and much more obscure than the bare text without 
it. And to say truth, that text needs it not, for it is so plain of 
itself, that a comment, properly so called, doth but obscure it.’ 
North’s Life of Lord Guilford, vol. 1. p. 21. 

‘The excellency of the Second Institute has never been 
questioned. Coke could not have so well appreciated the com- 
mon law, had he not been eminently skilled in the knowledge 
of legislative acts; those even, who would detract from his 
merits, are content to allow him this praise and to testify that 
he was great in the exposition of statute law.’ Woolrych, Life 
of Coke, 226. 

‘Sir Edward Coke, who has written a summary History of 
this Court [the court-leet], advances nothing but inconsistencies, 
contradictions and puerile conjectures, having no foundation in 








24 Characters of Law Books and Judges. {July, 


historical truth; and his whole comment upon it may truly be 
said to be an ignotium per ignotius.’ Gilbert’s Com. Pleas, 4, 
note. 

‘The Third and Fourth Institutes are of very inconsiderable 
value and use, except it be to enlighten the researches of the 
legal antiquary. In this respect, Coke’s Pleas of the Crown 
are inferior to the work under that title by Staunforde, who 
wrote in the age of Philip and Mary, and was the earliest 
writer who treated didactically on that subject.’ 1 Kent Com. 
507. 

‘The Third and Fourth Institutes have been visited by the 
most severe criticism, and the charges which are alleged against 
them have long borne the stamp of reason. and justice.’ Wool- 
rych, 226. 

Bishop Nicholson calls these Lord Coke’s ‘orphan labors.’ 
‘His great age, when he came to lick these papers over the 
press, would not admit of much nicety and exactness, and he 
died before they were published.’ Nicholson’s Eng. His. Li- 
brary, p. 161, (ed. 1776.) 

‘It was observed that in these posthumous works of Sir E. 
Coke, of the Pleas of the Crown and Jurisdiction of Courts, 
many great errors were published, and in particular in his Dis- 
course of Treason and in the Treatise of Parliaments.’ Ke- 
lynge’s Pleas of the Crown, 21. 

‘William Prynne assailed with great virulence the Fourth 
Institute in a volume entitled “ Brief Animadversions on, 
Amendments of, and additional Record to, the fourth part of 
the Institutes.” He charges Lord Coke with piracy. “ Mr. 
John Manwood in his Treatise of the Forrest Laws, out of which 
the author hath borrowed most of his materials, though he 
names him not” —page 218. Prynne’s book is chiefly com- 
posed of ancient records collected from the office in the Tower, 
and, had it been written by a less acrimonious hand, might have 
proved a judicious supplement to Sir Edward’s work. But 
although the author has maintained toa certain extent his prop- 
osition of exposing and removing errors, he has manifested too 
great an anxiety to quarrel with trifles and to magnify every 
trivial fault.’ Woolrych 228. 

Lord Coke’s ‘ Complete Copyholder’ is referred to by Best, 
C.J. in Garland v. Jekyll, 2 Bing. 295, with respect. 

See Am. Jurist, vol. 8. p. 262. 
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‘In points of authority Coke’s Entries certainly claim the 
first place. Every precedent has a reference to the court, 
year, term, number-roll and record, where it is to be found, 
and many of the forms are the records of the cases contained 
in the Reports.’ Notes to North’s Study of the Laws, p. 86. 

Comyns’ Digest. ‘This work is equally admirable for its 
great variety of matter, its compendious and accurate expres- 
sion, and the excellence of its methodical distribution. But 
the title P/eader seems to have been the author’s favorite, and 
that in which he principally exerted himself.’ Hargrave Co. 
Lit. 17. an. 1. 

‘In modern times the Digest of Comyns presented, under the 
tile Pleader, a more systematic compilation upon Pleading 
than had previously appeared — comprising the substance not 
only of the authorities collected in the Doctrina Placitandi, but 
also of the cases subsequently decided, and reducing the whole 
under different heads upon a plan peculiarly scientific and mas- 
terly. It is only a Digest and better adapted to the objects of 
the practitioner than of the student.’ Stephen’s Pleading, 
Preface. 

‘The Digest of Lord Ch. Baron Comyns deserves to be 
thentioned 'with-particular encomiums. In this admirable col- 
lection the usual method pursuedof conveying the doctrine on 
any subject is, to set down a general position, then to illustrate 
it by examples, an finally to restrain it by exceptions; all which 
is done with remarkable clearness and conciseness of expres- 
sion, and the information desired is seldom long sought after or 
in vain.’ Woodeson’s Elements, 176. 

‘Comyns’ Digest is a production of vastly higher order and 
reputation than Viner’s, and it is the best digest extant upon 
the entire body of the English law. Lord Kenyon held his 
opinion alone to be of great authority, for he was considered by 
his contemporaries as the most able lawyer in Westminsier 
Hall. (3 Term Rep. 64, 631.) The title Pleader has often 
been considered as the most elaborate and useful head of the 
work, but the whole is distinguished for the variety of the mat- 
ter, its lucid order, the precision and brevity of the expression, 
and the accuracy and felicity of the execution.” 1 Kent Com. 
510. 

Gibbs, C. J. observed that Comyns in 5 Com. Dig. Obliga- 
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tion, B. 4, had misunderstood the case Cull & ux. v. Sarmine. 
Wough v. Bussell, 5 Taunt. 707. 

Mistakes of Comyns are corrected by Lord Ellenborough, 
C.J. 1M. & S. 363; by Bayley, J. 1 Barn. & A. 712, and 
3 Barn. & A. 586; Per Curiam, 4 Barn. & A. 442; by 
Mansfield, C. J. 5 Taunt. 709; and by Story, J. 3 Mason, 
283. 

Coote’s Treatise on the Law of Mortgage. ‘Neat, suc- 
cinct and accurate.’ 4 Kent Com. 180. 

Cornish on Remainders. ‘Mr. Cornish is a shrewd and 
dry critic, dealing in occult points.’ 4 Kent Com. 260. 

Cowell, Dr.‘ Cowell’s Interpreter is frequently cited by 
the English antiquarians, and Mr. Selden makes much use of 
it in his notes to Fortescue. It is one of the authorities used 
by Jacob in compiling his Law Dictionary ; but the first edi- 
tion under James I. met with the singular fate of being sup- 
pressed by a proclamation of the king, at the instance of the 
House of Commons, for containing the heretical and monstrous 
doctrine, that the king was an absolute monarch and above the 
law, which he might alter or suspend at his pleasure. While 
the writings of Lord Coke have.descended with fame and honor 
to posterity, it was the fate ofthe learned labonsibfDr. Cowell 
to pass unheeded and unkadwn, into irreclaimable oblivion.’ 
1 Kent Com. 508. ; 12 ¢ 

Coke not only attacked his book, The Interpreter, but is 
said to have taken all occasions to affront him, calling him in 
derision, Dr. Cow-heel. Biog. Brit. Art. Cowell. 

Cowper, Lord Chancellor. ‘He ordered his judgment in 
Newcomber v. Barkliam to be entered into the Register’s Book ; 
and a very able opinion it is.’ Per Lord Mansfield, Fearne’s 
Con. Rem. p. 574, 7th ed. 

Cowper’s Reports. ‘The case of Hambly v. Trott is not 
law; and further, | never knew a case in Cowper to be received 
as law in our country.’ Per Williams, J. 1 Hayward Rep. 
(N. C.) 4. 

Cox’s Cases in Equity. See Am. Jurist, vol. 8. p. 263. 

Croke’s eports, ‘There has been a very incorrect edition 
of these varying in the numbers from the other editions, and 
the dates are printed in numerical letters MDCL. It is pro- 
bably this edition that was alluded to in 2 Keble, 316, when 











1834. ] Characters of Law Books and Judges. 27 


3 Croke being cited, the court paid no regard to that book, and 
Keeling said, it were better that it had never been printed.’ 
Bridg. Leg. Bib. 88. 

Crompton’s Practice. ‘Many of the cases published in 
Crompton’s Practice were partly collected by myself before I 
was at the bar; were never intended by me for publication, 
and were too loose to be relied on.’ Per Buller, J. 5 Term 
Rep. 372. 

Cruise’s Digest. ‘The perusal of this Digest, though labo- 
rious, will be found of the highest use. It is a valuable insti- 
tutionary work, and will render the reader’s mind sufficiently 
familiar with the doctrines of real property, to enable him with 
advantage to attack the older writers.’ Notes to North’s Study 
of the Laws, p. 72. 

‘This is by far the most perfect elementary work of the kind 
which we have on the doctrine of real property, and it is dis- 
tinguished for its methodical, accurate, perspicuous and com- 
prehensive view of the subject. All his principles are sup- 
ported and illustrated by the most judicious selection of adjudged 
cases. They are arranged with great skill and applied in con- 
firmation of his doctrines with the utmost pertinency and force.’ 
1 Kent Com. 511. 

Cunningham on Bills of Exchange. ‘'This consists chiefly 
of a compilation of adjudged cases without much method and 
observation. It was mentioned by the English judges as a very 
good book; but it fell into perfect oblivion as soon as Kyd’s 
Treatise on Bills and Notes appeared in 1790.’ 3 Kent Com. 
127. 

Dalison’s Reports. See Am. Jurist, vol. 8. p. 264. 

D’Anvers’ Abridgment. ‘This, so far as it goes, is a transla- 
tion of Rolle’s with the additions from more modern books of 
reports, &c. which latter are printed in the Roman letter by 
way of distinction.’ Clark’s Law Cat. (ed. 1819.) 

De Lolme on the Constitution. ‘The style is plain and 
intelligible, and although it has been termed by Junius a per- 
formance deep, solid, and ingenious, it is entitled to credit of 
a higher cast, that the ideas never.seem to partake of abstruse- 
ness.’ Dawson’s Treatise on Attorneys, 184. 

Dickens’ Reports. ‘From the author’s official situation as 
Register of the Court of Chancery for many years, great ex- 
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pectations were formed by the bar, from his proposed publica- 
tion — sed parturiunt montes.’? Bridgman’s Leg. Bib. 96. 

See Am. Jurist, vol. 8. p. 264. 

Doctor and Student. ‘This is a book from which much 
instruction may be derived, particularly relative to the grounds 
and foundation of the English law, and will sufficiently com- 
pensate the student for the difficulty he will at first probably 
have to reconcile himself to the quaintness of style and manner 
in which the work is written and which seems to be more re- 
markable in this author than in any other writer of the same 
period.’ Barton’s Elements — Study of Conveyancing, vol. 1. 


p. 27. 
‘The Doctor and Student is plain and intelligible, and the 


points of law that are touched there are sound and well stated.’ 
Roger North’s Study of the Laws, p. 17. 

‘The 17th edition of this work was published in 1787. It 
has always been considered by the court, and the best of the 
juridical writers, as a book of merit and authority.’ 1 Kent 
Com. 504. 

‘Doctor and Student — the author’s name was St. Germin, a 
discreet man and well read, I assure you, both in the common 
law and in the civil and canon laws also.’ 10 Coke, Pref. 

Doctrina Placitandi —‘a book of considerable authority on 
questions of Pleading.’ Per Ld. Ellenborough, King v. John- 
son, 6 East, 596. 

*A book always admitted to be of great authority in Plead- 
ing.’ Per Lawrence, J. 2 East, 339. 

Willes, C. J. said ‘there is more learning in this book than 
in any one he knew, and that it contained the substance of all 
the Pleadings in the Year Books and in Lord Coke’s Reports.’ 
2 Wilson, 88. 

Dodderidge, Justice. ‘A host in himself.’ Per Lord 
Kenyon, C. J. 3 East, 382. 

‘No less a man than Mr. Justice Dodderidge.’ Per Park, 
J. 2 Brod. & B. 540. 

Dwarris’ Statutes. ‘A very useful and important work 
upon statute law has been recently published by Mr. Dwarris, 
to which I desire to call the attention of my hearers.’ Prof. 
Park’s Lecture, Leg. Obs. Supplm. vol. 2. p. 177. 

Dyer’s Reports. ‘Lord Dyer’s book, containing the fruitful 
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and summary collections of that reverend father of the law 
Sir James Dyer, Knight.’ Pref. 10 Rep. 10. 

‘A book of great account, called his Commentaries or Re- 
ports.’ Cowell’s Interp. art. Dyer. 

‘A sans peer for conciseness and profound judgment.’ Rog. 
North’s Study of the Laws, p. 21. 

See Am. Jurist, vol. 8. p. 264. 

Eden’s Reports. See Am. Jurist, vol. 8. p. 265. 

Equity Cases Abridged. ‘In 1756 a supplemental part or 
volume was published, continuing the cases to the present time. 
This is not so highly esteemed as the first, for Kenyon said 
(2 Br. Ch. Ca. 45,) that this book was not of the first author- 
ity, yet he must be guided by such cases as stand in point there, 
particularly where they contain much sense and reason.’ Bridg- 
man’s Leg. Bib. 112. 

See Am. Jurist, vol. 8. p. 265. 

Eunomus. ‘This is a valuable book and will amply reward 
the student for the time he may have employed in an attentive 
perusal of it.’ Barton’s Elements — Study of Conveyancing, 
vol. 1. p. 27. 

Eyre, Lord Chief Justice. ‘As illustrious for his justice, 
humanity, and love of liberty, as for his profound knowledge of 
law and his great talents as a judge.’ Per Harper, in his De- 
fence of Judge Chase — Trial, 236. 

Fearne on Remainders. ‘Mr. Fearne’s work is so very 
instructive on the dry and obscure subject of remainders and 
executory devises, that it cannot be too much recommended to 
the attention of the diligent student.’ Hargrave Co. Lit. 20 a 

‘This is a most profound and masterly investigation of the 
curious and intricate doctrine upon which it treats. It shows 
the author to have been possessed of a vigor of conception and 
powers of discrimination, beyond what ordinarily fall to the lot 
of human nature ; and fortunately for the student (who needs 
every inducement to enter upon with ardor and persevere with 
steadiness in so intricate a subject) the classical elegance of the 
author’s diction and the spiritedness of his language are such as 
to captivate his attention at the same time that the acuteness of 
his observations will claim his admiration.’ Barton’s Elements 
— Essay on Conveyancing, vol. 1. p. 33. 

VOL. XII.—NO. XXIII. 3 
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‘It is generally considered, as a most beautiful combination 
of logical accuracy and profound legal learning ; and these are 
not its only merits ; the style of it, which is peculiar, not to say 
original, has not merely perspicuity and exactness, but much 
vivacity and elegance.’ Dawson’s Treatise on Attorneys, &c. 
185. 

‘Fearne’s Essay is a performance of a very superior charac- 
ter. It is eminently distinguished for the ability and perspicuity 
with which it unfolds and explains the principles of the most 
intricate parts of the law.’ 1 Kent Com. 514. 

Finch’s Law and Noy’s Maxims. ‘These books contain 
too much obsolete law to be safely intrusted in the hands of a 
noviciate, and as all that is valuable in them has been intro- 
duced in the Commentaries of Sir William Blackstone and 
other late writers, any particular attention bestowed upon them 
by the student would at best be but an useless consumption of 
his time. The author does not affect to conceal that he once 
professed to entertain different sentiments of the latter of these 
books (see pref. to 6th edition), but that circumstance by no 
means exempts him from the obligation imposed upon him by 
the dictates of good faith towards the student, to acknowledge 
that subsequent reflections have effected an alteration in his 
opinion of the merit of that work.’ Barton’s Elements — Essay 
on Conveyancing, vol. 1. p. 26. 

‘We have the authority of Sir William Blackstone for saying, 
that Finch’s method was greatly superior to all the treatises 
that were extant in his time. His text was weighty, concise 
and nervous, and his illustrations apposite, clear and authentic. 
But the abolition of feudal tenures and the disuse of real actions 
have rendered half of his book obsolete.’ 1 Kent Com. 509. 

Fitzgibbon’s Reports. ‘In a book (though not of authority) 
called Fitzgibbon’s Reports.’ Per Ld. Hardwicke, | Ves. 
Sen. 10. 

See Am. Jurist, vol. 8. p. 265. 

Fitzherbert’s Abridgment. ‘ Master Fitzherbert must needs 
be commended for great paines, and for well contriving that 
which was confusedly mingled together in many yeare books, 
but he was more beholden to nature than to art, and whilst he 
labored to be judiciall, he had no precise care of methodicall 
points; but as he was in conceit slowe, so he was in conclusion 
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sure; and in the treatises which be of his own penning, he 
sheweth great judgment, sound reason, much reading, perfect 
experience, and in the whole conveyance of his discourses, 
gyveth sufficient proofe that he sought rather to decide than to 
devise doubtfull questions. Master Brooke is more polite and 
by popular and familiar reasons, hath gayned singular credite, 
and in the facilitie and compendious forme of abridging cases, 
he carryeth away the garland. But where Master Fitzherbert 
is better understood, ke profiteth more and his abridgment hath 
more sinewes, though the other hath more veines, but I am 
loath to make countermates and therefor leave the judgment 
thereof to others.’ Fulbeck’s Preparative, p. 27. 

*Fitzherbert has abridged many original cases which are 
now only to be found in his compilation, which renders it in 
this respect more valuable than that of Lord Brooke. The 
latter, however, may be accounted the more useful work. It 
possesses the advantage also of having marginal notes of the 
points decided.’ Notes to North’s Study of the Laws, p. 89. 

*Fitzherbert’s Abridgment has been held of the highest 
authority, as an original law record, it having in Bp. Chiches- 
ter’s case (Godbolt, 235) been produced and admitted as good 
evidence, to prove the custom of a manor. It contains a great 
number of original authorities, found quoted by different au- 
thors, which are not extant in the year books, or elsewhere to 
be met with in print. In some instances it mentions particulars 
which are not noticed in the cases as they stand recorded 
generally more at large in the year books, e. g. H. 35 H. 6, 
52, & Fitz. tit. Gard. 61, in which last is said per totam 
curiam that Bracton was never held as authority in our law. 
And it is further observable that it is in some cases more 
correct than the year book.’ Clark’s Law Catalogue, p. 7, 
(edit. 1819.) 

‘Fitzherbert was published in the reign of Henry VIII. and 
came out in 1514 and was a book for that period of singular 
learning and utility.’ 1 Kent Com. 508. 

*Fitzherbert’s Abridgment was painfully and elaborately 
collected.’ 10 Coke Pref. 

Fitzherbert’s Natura Brevium. ‘A work of great merit 
and one of the most useful inlets into the nature of actions and 
the reason of the practical part of the Common Law.’ Wil- 
liams’ Study of the Law, 94. 
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‘The Natura Brevium gives full light into the nature of 
most common law processes, but it is useful to have near at hand 
the Registrum Brevium, because many processes are there, 
not in the atura.’ Roger North’s Study of the Laws, p. 17. 

‘The Natura Brevium is a book of very high authority, and 
is exceedingly valuable to the students of the old law, though 
deficient in point of arrangement. A vast portion of the law 
which it contains has of course become obsolete.’ Notes to 
North’s Study of the Laws, p. 83. 

‘Hardly nine parts in ten of the new Natura Brevium make 
a portion of our present law.’ Reeves’ Hist. of the Law, vol. 
4. p. 417. 

Fleta. ‘A work well written by some learned lawyer, who 
being committed to the prison of the Fleet had leisure to com- 
pile it there ; and therefore styled his book by the name of the 
Fleet, Fleta, and concealed his own name.’ 10 Coke, Pref. 

Fortescue, Sir John. ‘His treatise De Laudibus Legum 
Anglia displays sentiments of liberty and a sense of a limited 
monarchy, remarkable, in the fierce and barbarous period of 
the Lancastrian civil wars, and an air of probity and piety runs 
through the work. It has been translated from the Latin into 
English and illustrated with the notes of the learned Selden; 
and it was strongly recommended in a subsequent age by such 
writers as Sir Walter Raleigh and St. Germain.’ 1 Kent Com. 
502. 

‘Libellus est, de quo dici potest id quod de fluvio Teleboa 
scripsit Xenophon, Meyas mew ov, xulos de. Certe leges nos- 
trie ut in illo libro videbis, persapienter composite.’ Sir Wil- 
liam Jones — quoted in the Preface of Amos’ Fortescue. 

Freeman’s Reports. See Am. Jurist, vol. 8. p. 265. 

Fulbeck, William. Mr. Hargrave citing Fulbeck’s Parallel 
calls its author a ‘neglected, but ingenious writer.’ Co. Litt. 
169 a. note 2. 

Gallison’s & Mason’s Reports. ‘1 should omit doing jus- 
tice to my own feelings, as well as to the cause of truth, if I 
were not to select the decisions in Gallison’s §& Mason’s Re- 
ports as specimens of preeminent merit. They may fairly be 
placed upon a level with the best productions of the English 
admiralty, for deep and accurate learning, as well as for the 
highest ability and wisdom in decision.’ 3 Kent Com, 20, 
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Gilbert, Lord Chief Baron. ‘Gilbert is a very pleasing 


and instructive writer; but it is much to be lamented that all 
the writings published under his name, appear to have been 
left by the author in an unfinished state ; no one of them pos- 
sessing that correctness which is peculiarly necessary in books 
designed for legal instruction. His T'reatise on Tenures must 
be considered as almost a necessary companion to every person 
who would wish to make himself completely master of the 
extensive and various learning contained in Littleton and Sir 
Edward Coke.’ Barton’s Elements — Study of Conveyancing, 
vol. 1. p. 24. 

‘Lord Gilbert’s Treatise on Uses is a work which, though 
considered in the only light in which it can be considered in 
justice to the author (i. e. as an unfinished sketch), is entitled 
to great commendation, as containing several most profound 
and learned observations on the subject; it is nevertheless in 
many instances very defective and erroneous.’ Id. 

The article on Leases, in Bacon’s Abridgment, treats the 
subject in a perspicuous and masterly manner, being supposed 
to be extracted from a MS. of Sir Geoff. Gilbert.’ 2 Black, 
Com. 313. 

‘ Books of practice are all pretty much upon a level in point 
of composition and solid instruction ; so that, that which bears 
the latest edition is usually the best; but Gilbert’s History and 
Practice of the Court of Common Pleas is a book of a very 
different stamp ; and though (like the rest of his posthumous 
works) it has suffered most grossly by ignorant or careless 
transcribers, yet it has traced out the reason of many parts of 
our modern practice, from the feudal institutions and the primi- 
tive construction of our courts in a most clear and ingenious 
manner.’ 3 Black Com. 271 note, 

‘Lord Chief Baron Gilbert’s excellent Treatise on Evidence 
is a work which it is impossible to abstract or abridge, without 
losing some beauty and destroying the chain of the whole.’ 3 
Black. Com. 367. 

‘I must follow the authoritative example of Sir William 
Blackstone, in referring to the compilations in Bacon’s Abridg- 
ment. The title Leases is supposed to have been taken from 
the papers of a very learned researcher into the grounds and 
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principles of our law, the Lord Chief Baron Gilbert.’ 2 
Woodeson’s Lect. 288. 

‘The treatises of that great man (Lord Gilbert) appear like 
original sketches and not intended for publication in their 
present incorrect state.” 3 Woods. Lect. 368. 

In Cutfield v. Coney, 2 Wils. 83, the court grounded their 
judgment on the authority of Gilbert’s Law and Practice of 
Distresses and Replevins. 

‘The various treatises of Gilbeit are of high value and char- 
acter, and they contributed much to advance the science of 
law in the former part of the last century. His treatise on 
Tenures deserves particular notice, as having explained upon 
feudal principles several of the leading doctrines in Littleton 
and Coke; and is a very elementary and instructive essay upon 
that abstruse branch of learning. His essay on Evidence is 
an excellent performance and the groundwork of all the sub- 
sequent collections on that subject; and it still maintains its 
character, notwithstanding the law of evidence, like most other 
branches of the law, and particularly the law of commercial 
contracts, has expanded with the progress and the exigencies 
of society. His treatise on the law of Uses and Trusts is 
another work of high authority, and it has been rendered pecu- 
liarly valuable by the revision and copious notes of Mr. Sugden.’ 
L Kent Com. 511. 

Gifford, Lord, (Master of the Rolls.) Mr. Brougham in 
his speech on the delays of the court of chancery (June 7, 
1825—13 Hansard Deb. 1089, new scries,) said: ‘ He had 
never seen any man raised to eminence in so extraordinary a 
manner. He was seen practising at the Exeter sessions and 
three weeks after he was made Solicitor General. He had 
been raised to his present eminence upon the credit of. posses- 
sing abilities which he bad never exhibited —he had got every 
thing upon tick. He (Mr. B.) had never spoken to any indi- 
vidual in the profession, who did not consider the noble lord’s 
rise the most extraordinary flight upwards of any thing except 
a balloon, which had ever been witnessed. After the noble 
lord had sat for a short time in Common Pleas, and he believed 
he was the youngest judge who ever had sat upon that bench, 
he was by a sort of legerdemain known only to the Chancellor, 
advanced to the office of Master of Rolls, the most lucrative 
and easiest ofall the law appointments.’ 
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Glisson & Gulston. ‘A book of good credit.’ Per Willes, 
C. J. Willes Rep. 120. 

Godbolt, Goldsborow § March. ‘Mean reporters, but yet 
not to be rejected.’ Rog. North’s Study of the Laws, p. 24. 

Godolphin, Dr. ‘A very learned admiralty judge.’ Per 
Story, J. 3 Mason, 245. 

Goldsborow. See Godbolt. 

Grotius on the Law of Nations. ‘Grotius has been justly 
considered as the father of the law of nations; and he arose 
like a splendid luminary, dispelling darkness and confusion and 
imparting light and security to the intercourse of nations. His 
object was to digest in one systematic code the principles of 
public right and to supply authorities for almost every case in 
the conduct of nations; and he had the honor of reducing the 
law of nations to a system and of producing a work which has 
been resorted to as the standard of authority in every succeed- 
ing age. ‘The more it is studied, the more will our admiration 
be excited at the consummate execution of the plan and the 
genius and erudition of the author.’ 1 Kent Com. 17. 

‘Few works were more celebrated than that of Grotius in 
their day and in the age which succeeded. It has, however, 
been the fashion of the last half century to depreciate his work 
as a shapeless compilation, in which reason lies buried under a 
mass of authorities and quotations. This fashion originated 
among French wits and declaimers and it has been, | know 
not for what reason, adopted, though with far greater moderation 
and decency, by some respectable writers among ourselves. 
The method of Grotius is inconvenient and unscientific. He 
has inverted the natural order. That natural order undoubt- 
edly dictates, that we should first search for the original princi- 
ples of the science in human nature ; then apply them to the 
regulation of the conduct of individuals, and lastly employ 
them for the decision of those difficult and complicated ques- 
tions that arise with respect to the intercourse of nations. But 
Grotius has chosen the reverse of this method.’ Sir Jas. 
Mackintosh’s Introd. Lect. 

Hale, Sir Matthew. ‘1 have heard Lord Guilford say, 
that while Hale was chief baron of the exchequer, by means of 
his great learning, even against his inclination, he did the 
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crown more justice in that court than any others in his place 
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had done with all their good will and less knowledge. But 
his lordship knew also his foible, which was leaning towards 
the popular; yet when he knew the law was for the king (as 
well he might, being acquainted with all the records of that 
court, to which men of the law are commonly strangers) he 
failed not to judge accordingly.’ North’s Life of Lord Guil- 
ford, vol. 1. p. 118. 

‘A most propitious judge to a poor man’s cause ; and before 
him, if any learning were, it was of his favor to that side that 
seemed to be oppressed.’ North’s Exam. 430. 

‘It is much to be lamented that Mr. Hargrave did not carry 
into execution his favorite object, a complete edition of the 
printed MS. works of Sir Matthew Hale, an eternal monument 
of the profound knowledge, possessed by that great man, of 
the laws and constitution of this kingdom, They are dis- 
tinguished by deep and extensive learning, patient investiga- 
tion, method and perspicuity. His language is always guarded 
and he carefully avoids drawing any conclusion which his pre- 
mises do not warrant. He deserved such an editor as Mr. 
Hargrave.’ Butler’s Reminiscences. 

‘ A luminous order in the distribution of subjects, an uncom- 
monness of materials from curious records and manuscripts, a 
profoundness of remark, a command of perspicuous and forci- 
ble language, with a guarded reserve in offering opinions on 
great controverted points of law and the constitution, charac- 
terized the writings of Lord Hale.’ Hargrave’s Tracts, Pre- 
face. See in this Preface a vindication of Lord Hale against 
the slanders of Roger North. 

‘In Earl of Buckinghamshire v. Drury Lord Hardwicke 
pronounced a high encomium on Lord Hale, and said he had 
always been looked upon as one of the greatest luminaries of 
the law. 2 Eden Rep. 63. 

‘ The treatises on the Pleas of the Crown, by Sir M. Hale 
and Sergeant Hawkins, appeared early in the last century, and 
they contribute to give precision and certainty to that most 
deeply interesting part of jurisprudence. They are both 
works of authority and have had great sanction and been uni- 
formly and strongly recommended to the profession.’ 1 Kent 
Com. 511. 

Hale’s History of the Common Law. ‘This book, being 
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published from a posthumous manuscript of the learned judge, 
is, if considered as a complete history of our law, exceedingly 
cursory and defective.’ Barton’s Elements — Study of Con- 
veyancing, vol. 1. p. 15. 

Hardwicke’s Reports. See Am. Jurist, vol. 8. p. 266. 

Hardwicke, Lord Chancellor. ‘The present wise and 
rational system of English equity jurisprudence, owes more 
to him thaw perhaps to any of his predecessors. There is no 
judge in the juridical annals of England, whose judicial char- 
acter has received greater and more constant homage. His 
knowledge of the law, said Lord Kenyon, (7 Term. R. 416) 
was most extraordinary and he was a consummate master of the 
profession. His decisions at this day, and in our courts, do 
undoubtedly carry with them a more commanding weight of 
authority than those of any other judge.’ 1 Kent Com. 494. 

Hargrave and Butler’s Notes to Coke Littleton. ‘The 
notes with which these gentlemen have so liberally enriched 
Sir Edward Coke’s Commentaries, are entitled to the student’s 
most marked attention, not only as displaying a very uncom- 
mon and enviable portion of learning in the authors; but as 
exciting a particular degree of interest by the practical appli- 
cation they generally furnish of the doctrines advanced in the 
text ; and the elegant analysis frequently given of the modern 
law upon the subject, as established by the more recent statutes 
and resolutions, which is delineated in a style equally con- 
spicuous for its elegance and perspicuity.’ Barton’s Elements 
— Study of Conveyancing, vol. 1. p. 19. 

Hawkins’ Abridgment of Coke Littleton. ‘The same de- 
fect of method which renders the perusal of the Commentaries 
themselves so laborious a task, is unfortunately retained in Mr. 
Hawkins’ Abridgment.’ Barton’s Elements — Study of Con- 
veyancing, vol. 1. p. 22. 

Hawkins’ Pleas of the Crown. ‘There are very few juridi- 
cal writers, whose compilations are more full of useful know- 
ledge or more methodically digested, even down to the minute 
subdivisions, than the pleas of the Crown by Mr. Sergeant 
Hawkins, In this admired and authoritative work (of which 
the latest edition, with the necessary notes and corrections is 
to be resorted to,) the student will readily find information in 
almost every point of law relating to crimes and punishments.’ 
2 Woods. 488. See Hale —ante. 
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Hetley’s Reports. See Am. Jurist, vol. 8. p. 267. 

Hobart’s Reports. See Am. Jurist, vol. 8. p. 267. 

Holt, Lord Chief Justice. ‘Lord Holt was a man above 
all praise ; and was assisted by able judges, one of whom was 
Mr. J. Powell, who fell little short of Lord Holt himself.’ 
Per Kenyon, C. J. 7 T. R. 736. 

‘Lord Holt, the learned publisher of Kelynge’s Reports.’ 
Fost. Crown Lon, 204. 

‘ As great and able a judge as ever sat in the hing’ s bench, 
(except Hale).’ Per Lord Hardwicke, Life of Northington, 
67 ; 2 Eden Rep. 63. 

Holt on Shipping. ‘He has followed the track of Lord 
Tenterden, and with great credit to himself. His work is 
wholly free from the incumbrance of foreign language on the 
same subject. ‘This omission gives the appearance of a dry 
practical character to the work, but the reading of it becomes 
quite interesting, by reason of the clearness of its analysis, the 
precision of its principles, the perspicuity of the style, and the 
manly good sense of the author.’ 3 Kent Com. 250. 

Horseman’s Precedents. ‘The discriminating qualities of 
these are clumsiness of form and coarseness of style.’ Wil- 
liams on the Study of the Law, 125. 

“The Precedents of Horseman (a gentleman of great pro- 
fessional reputation in bis time) being still more modern, and 
comprising a greater variety of forms than those of either Bridg- 
man or Lilly are, it is believed, more resorted to in practice 
than any other, but they possess neither the easiness nor bold- 
ness of the one, nor the neatness, nor precision of the other ; 
there are many of them clumsy in their form and coarse in 
their style ; they are, however, allowed to be safe, and the 
provisions in general are numerous and proper.’ Barton’s 
Elements — Study of Conveyancing, vol. 1. p. 75. 

Hughes on Insurance. «It goes over the same ground al- 
ready fully and sufficiently occupied by his two eminent pre- 
decessors, Park and Marshall ; and with very scanty reference 
to any foreign authorities, it cites all the modern English cases. 
It is a plain, methodical and correct treatise, and must be valu- 
able to an English lawyer, so far as it has incorporated into 
the work the substance of the recent decisions not to be found 
in the former works. Beyond that information, the treatise is 
entirely superfluous,’ 3 Kent Com, 351, 
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Hughes’ Abridgment. This being cited by Montague, 11 
How. State Tr. 1171, in Queen v. Tutchin, Holt, C. J. ex- 
claimed, ‘ A good authority indeed! Did you know him?’ 
Montague. ‘1 did not know him but I have heard him ac- 
counted a learned man.’ 

Humphrey on Real Property. ‘A work equally remark- 
able for profound knowledge and condensed thought.’ 4 Kent 
Com. 8. 

Jackson’s Real Actions. ‘These abstruse subjects are 
digested and handled by Judge Jackson with a research, judg- 
ment, precision and perspicuity, that reflect lustre on the pro- 
fession in this country.’ 4 Kent Com. 80. 

Jacob’s Dictionary. ‘ For the more full and modern expla- 
nation of law terms read Jacob’s Dictionary ; but this authority 
must not be too implicitly relied on.’ C.J. Reeve’s letter. 
1 Coll. Jur. 79. 

Jeffries, Lord Chancellor. ‘No sentiment of integrity, no 
feeling of mercy ever found a place in his bosom. He had a 
brutal levity of conduct, strangely unbecoming the judicial char- 
acter. His acquirements as a lawyer were of a mean order ; 
and it is not dealing too harshly with him to adopt the censure 
of Mr. Justice Foster, and to pronounce him the very worst 
judge that ever disgraced Westminster Hall.’ Roscoe’s Lives, 
134. 

Johnson’s Reports. ‘The bench of New York, ever since 
we have been able to judge of its character by the masterly 
reports of Mr. Johnson, has been distinguished by great learn- 
ing and uncommon legal acumen.’ Per Parker, C. J. Ri- 
card v. Richardson, 17 Mass. 122. 

Jones, Sir William. Reporter of cases in B. R. & C. B. 
from 18 Jac. 1 to 15 Car. 1. ‘In the argument in Chanley 
v. Wistanley, T. 44 Geo. III. when a case in Jones’ Reports 
was questioned by counsel, as anonymous, Lawrance, J. said 
that Jones was not a reporter to imistake the law of a case, 
though he might not hear the name.’ Bridg. Leg. Bib. 180. 


Dryden has introduced Sir William Jones in his Absalom and 
Achitophel. 


* Not bull-faced Jonas, who could statutes draw 
To mean rebellion, and make treason law.’ 


Jones, Sir William. ‘His fine genius, pure taste, unwearied 
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industry, unrivaled and almost prodigious variety of acquire- 
ments, must inspire all who love or cultivate letters with ad- 
miration and reverence.’ Sir Jas. Mackintosh’s Introd. Lect. 

‘Sir William Jones has given an ingenious and rational Es- 
say on the Law of Bailment. He is perhaps the only lawyer 
equally conversant with the year books of Westminster, the 
Commentaries of Ulpian, the Attic pleadings of Iseus, and the 
sentences of Arabian and Persian cadhis.’ 8 Gibbon’s Decline 
and Fall, 88. 

Lord Kames. ‘His extreme inaccuracy in what he ven- 
tures to state with respect both to the ancient Canon Law and 
the modern English Law, tends, not a little to shake the credit 
of his representations of all law whatever.’ 2 Hag. Rep. 92. 
Per Sir W. Scott. 

Keble’s Reports. ‘Of questionable credit.’ 1 Woods. 
99 note. 

‘ Keble’s Reports only are esteemed under value.’ Rog. 
North’s Study of the Laws, p. 24. 

‘I think Levinz was said to be of greater note than Keble. 
I remember, on the other hand, making a minute of the censure 
passed by Lord Kenyon on Keble’s Reports; and when I 
went home from court, I destroyed them, not considering it 
worth while to keep a refuse book in my library.’ Per Park, 
J. Rex v. Sutton, 1 Leg. Ex. and Law Chron. 203. 

See 8 Am. Jurist, 268. 

Kelynge, Lord Chief Justice. ‘ Lord Holt was the learned 
publisher of Kelynge’s Reports.’ Foster’s Cr. Law, 204. 

‘ That corrupt tool, Chief Justice Kelynge.’ Hallam’s Mid. 
Ages, cap. 8. pt. 3. vol. 2. p. 222. 

‘Who Sir John Kelynge was, will appear from a reference 
to the 4th vol. Hatsell’s Precedents. We find in that book 
vpon complaint being made of innovations in the right of trial 
by jury, that a committee was appointed to investigate the con- 
duct of C. J. Kelynge.’ Hon. John Randolph in his argument 
against Judge Chase — Trial 258. 

The above opinion by John Randolph was controverted by 
Harper, (Chase’s Trial, 267) who said that Kelynge was 
honorably acquitted on the charge brought against him, and 
that his decisions were cited as law, Hale and Hawkins, &c. 

Kent’s Commentaries. ‘That recent work, which does its 
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author so much honor and the public so much good.’ Blake v. 
Williams, 6 Pick. 310. Per Parker, C.J. 

King, Lord. In Earl of Buckinghamshire v. Drury, 
Lord Hardwicke ‘ gave a great character of Lord King.’ 2 
Eden Rep. 65. 

Laussat’s Equity in Pennsylvania. ‘By a student in the 
Academy of Philadelphia. Although I must differ from its 
main conclusions, it is a work of that learning, research, and 
information, as but few members of the English bar, perhaps, 
could have produced.’ Prof. Park’s Lect. on Leg. Educa- 
tion, 1831. 

‘The principles of Equity in Pennsylvania have been digested 
from the acts of the legislature and the decisions of the Supreme 
Court, with diligence, ability, and judgment, in a clear and 
neat little code of equity law, under the unpretending title of 
An Essay on Equity in Pennsylvania by Anthony Laussat, 
Jun. Student at Law, 1826.’ 4 Kent Com. 164. 

Laws of Women. ‘This book seems to have experienced 
a neglect by no means consistent with its merit. It is the most 
comprehensive and, with reference to any single work, the 
most useful treatise on this head of the law.’ Preston on 
Abstr. 291. 

Leonard’s Reports. See 8 Am. Jurist, 268. 

‘ These were always in high esteem.’ Sugden on Pow. 22. 

Levinz’s Reports. ‘Levinz, though a good lawyer, is some- 
times a very careless reporter.’ Quoted as said by Lord 
Hardwicke — Hoffiman’s Course, 359. 

See Keble — Ante. 

Lilly’s Precedents. ‘'The reader will not discover in these 
the boldness and freedom which he will have remarked in Bridy- 
man, but they are equally and oftener more to be depended upon. 
Lilly appears to have been a man of judgment, and of sufficient 
legal knowledge, and to have possessed, moreover, the essen- 
tial qualifications of care and circumspection. His Precedents 
have likewise the advantage of having been printed under the 
author’s own inspection.’ Barton’s Elements — Study of Con. 
vol. 1. p. 74. 

‘The discriminating qualities of these are neatness and con- 
ciseness.’ Williams on the Study of the Law, 125. 

Lilly’s Practical Register or Abridgment of the Law. Mr. 


VOL. XII.—NO. XXIII. 4 
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Justice Wright said this was a book of authority in practice. 
Herbert v. Williamson, 1 Wils. 324. 

Littleton’s Tenures. £'This little volume has acquired more 
notice than almost any other book in the laws ; a circumstance 
which is to be ascribed partly, perhaps, to the nature of the 
subject, partly to the manner in which it is written, and partly 
to the great character of the writer when a judge ; for its ex- 
cellence will be found to be of a peculiar kind; it does not 
consist in an accurate arrangement of the subject, nor a re- 
markably apt division of its matter, nor indeed, in a strict ad- 
lierence even to the author’s own plan, by preserving a close 
connexion between the matters and the title of a chapter, in 
all which Littleton is sometimes more defective than writers of 
inferior note ; but it consists in the great depth of his learning 
and simplicity of his manner, in a comprehensive way of think- 
ing and a happy method of explaining, together with a certain 
plainness yet significance of style, which, though seldom elegant, 
is always clear and expressive.’ Barton’s Elements — Study 
of Con. vol. 1 p. 17. 

‘The text of Littleton is accounted law, and no other book 
hath that authority. It was originally compiled for the initia- 
tion of a student, and is therefore the most plain and intelligi- 
ble, without any sort of obscurity, and contains the fundamentals 
of laws, touching estates and contracts ; and however fitted this 
book is to the capacity of a beginner, the very adepts in the law 
are not frequently ashamed to read it. I knew a Lord Keeper 
that read it every Christmas, as long as he lived. So neces- 
sary is it to retain in memory the very words of a book which 
is so authentic. This implies the small need this book has of 
a comment; for all such attempts must make more obscure 
that which is of itself as plain as possibly can be ; and that, so 
titled by my Lord Coke, which by the very word comment, 
as supposing it carries explanation (cujus contrarium verum est) 
hath deceived many students to take it along with the text of 
Littleton ; but to very bad purpose, for it disturbs and hinders 
the attention to the text of the book, which is that principally 
to be regarded and remembered.’ Roger North’s Study of 
the Laws, p. 11. 

‘ His text has become a first rate authority, and the student 
who wishes to build his knowledge upon a sure foundation 
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cannot do better, than make himself thoroughly acquainted 
with Littleton.’ Notes to North’s Study of the Laws, p. 72. 

‘In the reigns of the Lancastrian princes, Littleton had re- 
duced the law to an elementary treatise, distinguished by a 
clear method and an elegant conciseness.’ Sir Jas. Macintosh 
— Life of Sir Thomas More, p. 9. 

‘He explained the learning on the subject of tenures and 
estates, with a felicity of arrangement and perspicuity, and pre- 
cision of style, that placed him above all other writers on the 
law. No one ever attained a more decided and permanent 
reputation for accuracy and authority.’ 1 Kent Com. 503. 

‘A book of sound and exquisite learning, comprehending 
much of the marrow of the common law.’ 10 Coke — Pref. 
_ Livermore on Principal and Agent. ‘'This treatise is a 
work of superior industry and learning. Mr. Livermore has 
illustrated every part of the subject by references to the civil 
law and to the commentaries upon that law, and he has incor- 
porated into that work the leading decisions in our American 
courts.’ 2 Kent Com. 647. 

Lofft's Reports. ‘'These are said to contain some import- 
ant cases, but which, from a hasty mode of publication, are re- 
puted to be very inaccurate, and have accordingly not met with 
that favorable reception which the labors of those who engage 
in works of this kind are usually entitled to from the profes- 
sion.’ Bridg. Leg. Bib. 205. 

‘Of that reporter I shall say no more than this, that during 
a long professional life of forty years (and Lofft’s Reports em- 
bracing a period of that great man’s life, who then presided in 
the King’s Bench, during which, as to this part of them, there 
is no other reporter,) | never heard them quoted three times 
in my life.” Per Park, J. 2 Brod. & B. 536. 

Malynes. See Molloy. 

Mansfield, Lord Chief Justice. ‘1 should be slow to de- 
cide that any thing which fell from Lord Mansfield, is not law ; 
he had all the acquirements necessary to form a great lawyer, 
and knew human nature in all its branches.’ Per Best, C. J. 
2 Bing. 309. 

‘ Within these thirty years the commercial law of this country 
has taken a very different turn from what it did before. Most 
of us have heard its principles stated, reasoned upon, enlarged 
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and explained, till we have been lost in admiration at the 
strength and stretch of the understanding. And I should be 
very sorry to find myself under a necessity of differing from 
any case upon this subject, which has been decided by Lord 
Mansfield, who may be truly said to be the founder of the com- 
mercial law of this country.’ Per. Buller, J. Lickcom v. 
Mason, 2 Term. R. 63. 

‘I shall never speak lightly of any opinion given by Lord 
Mansfield, and should always give great weight to the decisions 
of so able a judge.’ Per Kenyon, C. J. 8 T. R. 22. 

‘A judge, whose masterly acquaintance with the law of 
nations was known and revered by every state in Europe.’ 
3 Black. Com. 70. 

Marius on Bills. ‘This treatise has been referred to by 
Lord Holt and Lord Kenyon, as a very respectable work. It 
is far more particular, formal and exact than that of Malynes.’ 
3 Kent Com. 125. 

Martens’ Law of Nations. ‘The Summary of the law of 
nations by Professor Martens is a treatise of greater practical 
utility than that of Puffendorf; but it is only a very partial 
view of the system, being confined to the customary and con- 
ventional law of the modern nations of Europe.’ 1 Kent 
Com. 17. 

‘The most able, learned, and ingenious work, lately pub- 
lished by Mr. Ward on the rights and duties of neutrals, which 
doth him great honor. It is surprising that Mr. De Martens, 
though an Hanoverian subject of his majesty, should have 
published a work on the same subject, replete with every 
false principle.’ 2 Brown’s Civ. & Ad. Law, 286. 

March’s Reports. Se Godbolt —8 Am. Jurist, 268. 

Marshall on Insurance. ‘It contains a free and liberal dis- 
cussion of principles, and it is more didactic and elementary in 
its instruction than the work of Park, but it abounds with cita- 
tions of the same cases at Westminster, and a reference to the 
same learned authors in France and Italy. The American 
edition of Marshall, by Mr. Condy, is greatly to be preferred 
to any other edition, and even that improved work is now in a 
considerable degree superseded by Mr. Phillips’ Treatise on 
the Law of Insurance.’ 3 Kent Com. 351. 
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Mckean, Chief Justice. ‘He was the most learned and 
distinguished lawyer of his time, and who, in the language of 
his successor, could not be supposed to have favored construc- 
tions unfriendly to true liberty or unwarranted by the genuine 
sense of the constitution.’ Per Meredith, arguendo, Judge 
Peck’s Trial, 338. 

‘A learned lawyer of the old school.’ 1 Kent Com. 512. 

Miller’s Historical View of the English Government. ‘A 
work of great sagacity and justness of reflection, but destitute 
of true precision and accuracy in detail.’ 4 Kent Com. 445. 

Mitford John. See Lord Redesdale. 

Modern Reports. ‘ Vol. 9 is a book of very questionable 
authority.’ Per Plumer, Master of Rolls —2 Jac. & Walk. 
171. 

‘8th Modern is of little estimation or authority.’ 1 Woods. 
275 note. 

See 8 Am. Jurist, 268. 

Molloy and Malynes. * Almost any thing may be proved by 
citations from them.’ Per Counsel, 2 Burr. 690. [This dic- 
tum has been wrongly attributed to Lord Mansfield. ] 

‘ Malynes’ book unites the commendations of antiquity, good 
sense, and practical knowledge.’ Per Johnson, J. 3 Peters, 
236. 

‘ Molloy is not usually placed in the first class of authority 
upon maritime subjects.’ Per Lord Stowell. 1 Hagg. Ad. 
Rep. 231. 

‘That part of Malynes relating to bills of exchange is brief, 
loose and scanty ; but it contains the rules and mercantile 
usages prevailing in England and other commercial countries 
in the time of the author.’ 3 Kent Com. 125. 

‘ Molloy casts a rapid glance over the law concerning bills 
of exchange, but this part of his work is far inferior to the 
treatise of Marius.’ 3 Kent Com. 126. 

Moore’s Reports. See 8 Am. Jurist, 269. 

Mosely’s Reports. See 8 Am. Jurist, 269. 

Nelson’s Abridgment. ‘Nelson abridges only cases in the 
books printed since those in Fitzherbert & Brooke and the 
year books. ‘This Abridgment is chiefly and very incorrectly 

4* 
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copied from Hughes’. V. Preface to 13th vol. of Viner.’ 
Clark’s Law Catalogue, p. 13. (ed. 1819.) 

Nelson’s Lutwych. ‘There are many other grievances, 
among which may be reckoned such books as Nelson’s Lut- 
wych—a book which deserved public censure, at least, as 
being a reproach and dishonor to the profession and rather 
adapted to Billingsgate than Westminster Hall.’ 
18 Viner’s Ab. 

Nisi Prius Reports ‘It is impossible for any judge, what- 
ever his learning and abilities may be, to decide at once rightly 
upon every point which comes before him at Visi Prius ; and 
whoever looks through Campbell’s Reports will be greatly sur- 
prised to see among such an immense number of questions, 
many of the most important kind, which came before that noble 
and learned Judge (Lord Ellenborough) not that there are 
mistakes, but that he is, in by far the most of the cases so won- 
derfully right beyond the proportion of any other judges.’ Per 
Mansfield, C. J. 5 Taunt. 196. 

‘Very likely one’s first thoughts at Nisi Prius may be wrong, 
and I am extremely sorry that they are ever reported; and 
still more so, that they are ever mentioned again, at least so far 
as my nisi prius decisions are concerred, because | think they 
are entitled to very little weight. What is said by a judge 
upon a trial is merely the first impression of his mind on a point 
coming suddenly before him, and which he had no opportunity 
of considering beforehand.’ Per Bailey, J. 1 Chitty Rep. 
121. 

Scott v. McIntosh, 2 Camp. 238, being cited, Gibbs, C. J. 
said, ‘A sad use is made of these nisi prius cases. Scott v. 
McIntosh was a case which never could have been tried, and 
there is a decency in counsel in not pressing such cases to a 
conclusion.” Tomkins v. Wiltspire, 1 Marsh. 116. 

‘Certainly it is, it was only a nisi prius case.’ Per Lord 
Mansfield, Doug. 697 note. 

Northington, Lord Chancellor. ‘A very great lawyer.’ 
Per Kenyon, C. J. 1 Esp. N. P. Cas. 398. 

‘The authority of Lord Northington is very great, and it 
arose from the uncommon vigor and clearness of his under- 
standing.’ 1 Kent Com. 494. 

‘He was a great lawyer and very firm in delivering his 
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opinion.’ Per Lord Eldon—Life of Northington, 55; 6 
Vesey, 640. 

Nottingham, Lord Chancellor. ‘In the latter part of the 
reign of Charles II. Lord Chancellor Nottingham raised the 
character of the court to high reputation and established both 
its jurisprudence and jurisdiction upon wide and rational founda- 
tions. We have but few reports of his decisions that are worthy 
of his fame.’ 1 Kent Com. 492. 

‘A person of the greatest abilities and most uncorrupted in- 
tegrity; a thorough master and zealous defender of the laws 
and constitution of his country; and endued with a pervading 
genius that enabled him to discover and to pursue the true 
spirit of justice, notwithstanding the embarrassments raised by 
the narrow and technical notions which then prevailed in the 
courts of law and the imperfect ideas of redress which had 
possessed the courts of equity.’ 3 Black. Com. 56. 

‘One of the ablest men that ever sat in any court in this 
country.’ Per Lord Eldon, 2 Swanst. 11. 

‘A great example, Lord Nottingham.’ Per Lord Hardwicke, 
2 Eden R. 68. 

Noy’s Maxims. ‘A collection of reputation and authority, 
applicable to every general head of the law. In imitation of 
Lord Bacon, Noy has accompanied each of his maxims with 
cases and precedents affording a copious illustration of his prin- 
ciples.’ 2 Kent Com. 554. 

‘Noy was a very industrious and learned man. * With 
infinite pains,” says Howell, in his Letters, “he came to his 
knowledge of the law, but I never heard a more pertinent ana- 
gram than was made of his name William Noy, I moyl in 
law.”’ Roscoe’s Lives, 414. See Finch, ante. 

Noy’s Reports. See 8 Am. Jurist, 270. 

Park on Insurance. ‘Mr. Park is entitled to the superior 
and lasting merit of being the artist who first reduced the Eng- 
lish law of insurance to the beauty and order of a regular sci- 
ence and shed upon it the rays of foreign genius and learning.’ 
3 Kent Com. 351. 

J. J. Park’s Treatise on the Law of Dower. ‘A work 
displaying an intimate and sound acquaintance with the law of 
real property.’ Notes to Rog. North’s Study of the Laws, p. 
75. 
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*A very able and experienced lawyer, Mr. Park.’ 4 Kent 
Com. 22. 

* Copious and thorough treatise on the Law of Dower.’ Ibid, 
40. 

Per Curiam Cases. ‘A Per Curiam case, depending solely 
for its accuracy upon the knowledge of the reporter acquired 
in the hurry and noise of a crowded court is always liable to 
the objection that the court, may have been misapprehended, 
and is of but little weight as an authority until recognised by 
the court in subsequent cases.’ Preface to Aiken’s Vermont 
Rep. 

Perkins’ Conveyancing. ‘This little book contains a col- 
lection of cases and distinctions put under several of the chief 
heads of the law, as Feoffments, Grants, &c. This is very useful 
to a student, for it practises his attention to cases and niceties 
of the law, and shows upon what small niceties and diversities 
things will turn ; but this book hath not authority equal to Lit- 
tleton, and many cases in it are not allowed for law.’ Roger 
North’s Study of the Laws, p. 11. 

‘In Master Perkins his booke bee many commendable 
thinges delivered by a readie conceit and pleasant methods, 
and many excellent cases which savor of great reading and 
good experience. His Treatise is to young students accepta- 
ble and preciouse, to whom his very faults and errours bee 
delightful; but it might bee wished that he had written with 
lesse sharpnesse of witte, so hee had discoursed with more 
depth of judgment. For hee breaketh the force of weightie 
points with the shivers of nice diversities, yet many thinges are 
to be allowed in him, many to be praised, so that the reader be 
carefull in his choice, wherein he was too carelesse.’ Fulbeck’s 
Preparative, p. 28. 

‘The authority of Mr. Perkins’ name ought, on account of 
the learning and ingenuity displayed in his Profitable Book on 
the Laws of England, in general, to have considerable weight, 
though one who wrote soon after Mr. Perkins describes him to 
be a man that writeth of divers titles of our Jaw rather subtilly 
than soundly.’ (See Fulb. Paral. 40 a.) Per Hargrave, Co. 
Lit. 290, note 5. 

‘ As the substance of the whole of Perkins is inserted in the 
Touchstone and in a more methodical manner, I do not see 
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the necessity of the student’s employing his time upon this un- 
couth writer.’ Barton’s Elements — Study of Conveyancing, 
vol. 1. p. 37. 

‘Perkins’ Treatise has always been deemed a valuable book 
for the learning and ingenuity displayed in it relating to the tide 
and conveyance of real property. Coke says it was wittily and 
learnedly composed ; and Lord Mansfield held it to be a good 
authority in point of law.’ 1 Kent Com. 504. 

Petersdorff’s Supplement to Blackstone’s Commentaries. 
‘An admirable compendium of the law relating to actions.’ 
Dawson’s Treatise on Attorneys, &c. 184. 

Phillips on Insurance. ‘The latter work has collected and 
digested all the English and American cases on this very diffu- 
sive head of deviation and to which I must refer for a more 
particular knowledge of the distinctions and exceptions with 
which the books abound.’ 3 Kent Com. 317. 

‘This author has very diligently collected and ingrafted into 
his work the substance of all the American cases and decisions 
on insurance, which had been accumulating for a great number 
of years. In that view it is an original work of much labor, 
discrimination and judgment, and of indispensable utility to the 
profession in this country.’ Ibid, 351. 

Pigott’s Recoveries. ‘A useful and compendious, though 
not completely authentic treatise on common recoveries.’ 2 
Woods. 324. 

Platt on Covenants. ‘A recent valuable publication.’ 1 
Chitty’s Plead. 135, (last ed.) 

Plowden’s Reports. ‘ Plowden’s Commentaries, consisting 
of two parts, both of them learnedly and curiously polished and 
published by himself, are with all the professors of the law of 
high account.’ Pref. 10 Rep. 10. 

‘Sir Edward Coke asserts that there are four erroneous 
cases in that most accurate of all Reporters Plowden, when the 
whole number contained in his Commentaries amounts only to 
forty-three.’ Barrington’s Obs. on Stats. 254, who cites Dr. 
Birch’s Coll. of Bacon’s Letters, p. 94. 

See 8 Am. Jurist, 270. 

‘Next to Littleton, without any comment, I should advise to 
take into solemn course Plowden’s Commentaries.’ Roger 


North’s Study of the Laws, p. 17. 
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‘A work full of matter, and of the greatest authority, may 
be perused with much advantage.’ Notes to North’s Study of 
the Laws, p. 76. 

‘These reports are most valuable to the student of the old 
law. All the cases there reported are upon points of law tried 
and debated upon demurrers or special verdicts, so that these 
Reports carry with them the greatest credit and assurance. 
In this respect they are of much higher value than those of 
Dyer, which often consist of the sudden sayings of the Judges 
and of points raised and mooted without decision.’ Ib. p. 87. 

‘That great lawyer, Plowden.’ 1 Hallam’s Const. Hist. 
431. 

‘1 know it will seem tedious, because it is a collection of the 
prolix stating cases at the bar and the no less extended argu- 
ments of the Sergeants’ pleadings and the Judges’ resolving 
them. After all the book carries much authority in the law 
and is cited for proof, being authentic as any other book is.’ 
North, p. 18. 

Pollexfen’s Reports. ‘The copies of Pollexfen are very 
incorrect, varying in the pages and in the dates, sometimes 
being printed in numerical letters, thus MDCCII. In the 
pages there is a chasm from 173 to 176 and from 181 to 184. 
Pages 649 and 652 are mistaken and page 189 is repeated.’ 
Bridgman’s Leg. Bib. 257. 

‘I must add that Pollexfen, since the Revolution, published 
(or fitted for the press) a book of Reports, as they are called, 
consisting chiefly of his factious arguments.’ North’s Life of 
Guilford, vol. 1. p. 110. 

Popham’s feports. See 8 Am. Jurist, 271. 

Powell’s Precedents. ‘This is an extensive and upon the 
whole a valuable collection — the production of various hands, 
was collected by Mr. Powell, chiefly in the course of his prac- 
tice. He principally valued those of Mr. Bradley and Mr. 
Pickering. Mr. Pickering’s forms are perhaps the best in 
point of variety of provisions, as applicable to the particular 
circumstances of each case, of any which have yet been offered 
to public notice.’ ~Barton’s Elements — Study of Con. vol. 1. 
p. 79. 

Powell on Devises. ‘This is entitled to the student’s atten- 
tive perusal, on account of the most essential points relative to 
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the doctrines respecting the framing a devise and the accidents 
to which it is incident in its ambulatory state, (i. e. before its 
consummation by the death of the devisor) being collected and 
explained in a more regular and scientific manner than they are 
elsewhere to be met with.’ Barton’s Elements — Study of 
Conveyancing, vol. 1. p. 39. 

‘ This contains a systematical and valuable view of an import- 
ant branch of the law concerning title to real property, and it 
is enlivened with some spirited discussions; but neither that 
essay, nor the one of his upon mortgages, are to be compared 
to the clear, succint and masterly analysis of the cases under 
similar titles, in the great work of Mr. Cruise.’ 1 Kent Com. 
514. 

Powell on Mortgages. ‘The law concerning notice, ex- 
press and implied, is very amply discussed by Mr. Coventry 
in his notes to Powell on Mortgages; and the American editor, 
Mr .Rand, has, with a thorough accuracy, collected all the cases 
and decisions in this country appertaining to the subject. The 
immense body of English learning with which Mr. Coventry 
has enriched every part of the original work of Mr. Powell, is 
not only uncommon, but very extraordinary. There never 
were two editors who have been more searching and complete 
and gigantic in their labors. ‘The work has become a mere 
appendage to the notes, and the large collections of the Ameri- 
can editor, piled upon the vastly more voluminous commenta- 
ries of the English editor, have unitedly overwhelmed the text 
and rendered it somewhat difficult for the reader to know, 
without considerable attention, upon what ground he stands ; 

Conati imponere Pelio Ossam — 
atque Osse frondosum involvere Olympum. 





I acknowledge my very very great obligations to those editors 
for the assistance | have received from their valuable labors.’ 
4 Kent Com. 180. 

Powell on Powers. ‘From the want of proper divisions of 
the subject and resting-places for the student, and from the 
insertion of cumbersome cases at large, this was always a very 
repulsive work and provokingly tedious and obscure. 1 used, 
in my earlier days, to make short excursions into it, as into a 
kind of terra incognita; but I always returned with jaded 
spirits and roused indignation.’ 4 Kent Com. 328. 
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Precedents in Chancery. ‘A book of no great repute.’ 
Per Brougham, Chan. 1 R. & M. 269. 

See contra, 7 Lond. Law Mag. 377. 

See 8 Am. Jurist, 271. 

Practical Register in Chancery. ‘This is not a book of 
authority, but it is better collected than most of the kind.’ Per 
Lord Hardwicke, 2 Atk. 22. 

‘This book and other books of practice are only cited where 
no other authority occurred, or where they might lead the 
reader to further information on the subject.’ Redesdale’s 
Pleadings, 7 (n). 

Preston, Richard. ‘ His Essay on the Quantity of Estates is 
the only book which contains any thing like a methodical digest 
of the law upon the subject of which it treats; and when it has 
received those improvements which the great legal abilities of 
the author (combined with the extensive practice to which he 
has since attained) will naturally suggest to him, it will proba- 
bly be entitled to rank amongst the first elementary treatises 
with which the profession has of late been favored.’ Barton’s 
Elements —Study of Conveyancing, vol. 1. p. 29. 

‘Mr. Preston’s Treatise on Conveyancing, though deficient 
in method and perhaps in some other respects, is yet full of 
learning.” Notes to North’s Study of the Laws, p. 75. 

‘The 3d volume of Mr. Preston’s extensive T'reatise on Con- 
veyancing is devoted exclusively to the law of merger. It is 
the ablest and most interesting discussion in all his works. It 
is copious, clear, logical and profound; and I am the more 
ready to render this tribute of justice to its merits, since there 
is great reason to complain of the manner in which his other 
works are compiled. He has been declared by one of his 
pupils to have “stupendous acquirements as a property law- 
yer.” The evidence of his great industry and extensive critical 
law learning is fully exhibited ; but | must be permitted to say, 
after having attentively read all his voluminous works, that 
they are in general incumbered with much loose matter and 
with unexampled and intolerable tautology — magnitudine la- 
borunt sua.’ 4 Kent Com. 103. 

‘The law of legacies has been well digested by Mr. Roper ; 
but with much more force, precision and accuracy by Mr. 
Preston.’ 4 Kent Com. 543. 
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Puffendorff on the Law of Nations. ‘ Among the disciples 
of Grotius, Puffendorff has always held the first rank. His 
work went more at large into the principles of natural law and 
combined the science of ethics with what may be more strictly 
called the law of nations. It is copious in detail, but of very 
little practical value in teaching us what the law of nations is at 
this day. It is rather a treatise on moral philosophy than on 
international law; and the same thing may be said of the works 
of Wolfius, Burlemaqui and Rutherforth.’ 1 Kent Com. 17. 

‘The defect in the plan of Grotius [see Grotius, ante]w as 
perceived and supplied by Puffendorff, who restored natural 
_ law to that superiority which belonged to it, and with great 
propriety treated*the law of nations as only one main branch of 
the parent stock. Without the genius of his master and with 
very inferior learning, he has yet treated this subject with sound 
sense, with clear method, with extensive and accurate know- 
ledge, and with a copiousness of detail sometimes indeed tedi- 
ous, but always instructive and satisfactory.’ Sir Jas. Mack- 
intosh, Introd. Lect. 

Raymond’s (Lord) Reports. See 8 Am. Jurist, 271. 

Rasteli’s Entries. ‘One of our best authors.’ Roger 
North’s Study of the Laws, p. 14. 

‘The authority of Raste/’s Entries, which were collected 
from various other books of precedents, is considerable, though 
perhaps somewhat shaken by what fell from Lord Ellenborough 
in a late case. In the King v. Wildey, 1 Maule & Selwyn, 
188, one of the forms under title Gaol Delivery is declared by 
his lordship to be one of the most vicious precedents he ever 
contemplated.’ Notes to North’s Study of the Laws, p. 86. 

Reports of all the Cases determined by Sir John Holt, (cited 
as Holt’s Reports.) See 8 Am. Jurist, 271. 

Reports of Cases in Chancery. See 8 Am. Jurist, 271. 

Redesdale’s (Lord) Pleadings. ‘ His treatise on Pleading 
in Chancery was a wonderful effort to collect what is to be de- 
duced from authorities speaking so little what is clear, and the 
surprise is not from the difficulty of understanding all he has 
said, but that so much can be understood.’ Per Lord Eldon, 
Lloyd v. Johnes, 9 Vez. 54. 

‘To no authority, living or dead, could reference be had 
with more propriety for correct information respecting the prin- 

VOL. XII.—NO, XXIII. 
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ciples by which courts of equity are governed than to one whose 
knowledge and experience enabled him fifty years ago to re- 
duce the whole subject to a system with such universally ac- 
«nowledged learning, accuracy and discrimination as to have 
been ever since received by the whole profession as an author- 
itative standard and guide. Viventi tili presentes largimur 
honores.’ Per Plumer, Mast. of Rolls, 2 Jac. & Walk. 151. 

‘No compilation or book on practice can be admitted to 
be used as the slightest authority, except Mitford only. 
Lord Redesdale’s book is cited, independently of the cases 
it refers to, on account of the vast learning of its author and 
his perfect knowledge of Equity. It has been said of him 
that he was the only modern lawgiver who lived to see a case 
of his own formation established in full authority.’ Per Hart, 
Lord Chancellor of Ireland, 1 Molloy’s Rep. 154. 

Reeves’ History of the English Law. ‘This contains a 
complete, accurate and comprehensive history of the changes 
which our laws have undergone, from the time of the Saxons 
to the end of the reign of Philip and Mary.’ Barton’s Ele- 
ments — Study of Conveyancing, vol. 1. p. 15. 

‘This contains the best account that we have of the progress 
of the law, from the time of the Saxons to the reign of Eliza- 
beth. It covers the whole ground of the law included in the 
old abridgments, and it is a work deserving of the highest com- 
mendation. Iam ata loss which most to admire, the full and 
accurate learning which it contains or the neat, perspicuous 
and sometimes elegant style in which that learning is conveyed.’ 
1 Kent Com. 508. 

Reeves’ History of the Law of Shipping and Navigation. 
‘A historical view of the laws of England, with regard to ship- 
ping and navigation, is given with admirable clearness, metliod 
- and accuracy by Mr. Reeves.’ 3 Kent Com. 139. 

Reeve’s Domestic Relations. ‘In taking leave of the exten- 
sive subject of the Domestic Relations, 1 cannot refrain from 
acknowledging the assistance [ have received from the work 
of the late Chief Justice Reeve on that title. That excellent 
lawyer and venerable man has discussed every branch of the 
subject in a copious manner; and though there is some want 
of precision and accurecy in his references to authority, and 
sometimes in his deductions, yet he every where displays the 
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vigor, freedom and acuteness of a sound and liberal mind.’ 2 
Kent Com. 266. 

Reeve’s Descents. ‘The doctrine of descent, and conse- 
quently, in a great degree, of distribution, in the different states, 
has been minutely illustrated and ably discussed by the late Ch. 
J. Reeve. His work does honor to his memory ; but it is not 
calculated to suit the taste of those general readers who have 
no mathematical heads, by reason of the numerous algebraical 
statentents of hypothetical cases with which the work abounds, 
and by which it is perplexed.? 2 Kent Com. 428. 

Roberts on Fraudulent Conveyances. ‘This covers a very 
important head in the jurisprudence of the courts of equity. 
Roberts has collected the cases arising under the Stats. of 13 
and 27 Eliz. respecting conveyances that are deemed fraudu- 
lent in respect to creditors and purchasers, and though the 
treatise is written in bad taste, it is a useful digest of the law on 
that subject.’ 1 Kent Com. 514. 

Rolle’s Abridgment. ‘1 value Rolle where he reports judg- 
ments and resolutions; but otherwise it is nothing but a collec- 
tion of year books and little things noted when he made his 
common-place book; his private opinion must not warrant or 
control us here.’ 1 Mod. 273. 

‘In this abridgment the more obsolete titles of the law in 
Fitzherbert & Brooke are omitted ; but besides the printed 
books extant in Lord Rolle’s time, it abridges many of the 
parliament rolls and other authentic records, and contains a 
number of cases that came under the author’s observation, 
(being several years during the usurpation Chief Justice of the - 
King’s Bench,) which are not to be found in his reports, nor 
are elsewliere reported. Mr. Hargrave, in notes on Co. Lit. 
9 a. mentions this work as excellentin its kind; and in point of 
method, succinctness, legal precision and many other respects, 
fit to be proposed as an example for other abridgments of law.’ 
Clark’s Law Catalogue, p. 15, (ed. 1819.) 

‘1 must deal plainly with the reader and tell him that though 
this book is of excellent use and worth, yet it comes far short 
of the abilities and worth of him that compiled it, and therefore 
is an unequal monument of him. 1. The materials of this 
treatise were not his own, but in a great measure collected out 
of the books and reports. 2. It was only intended for his own 
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private use and never intended for public view. It is a posthu- 
mous work which never underwent the last hand or pencil of 
the judicious author, and such works, though, when published, 
they may advantage others, yet they rarely come out to the due 
advantage of the author. Sir M. Hale’s Preface. 

* An excellent work, and in point of method and succinctness 
and legal precision, a model of a good abridgment.’ 1 Kent 
Com. 509. | 

Romilly, Sir Samuel. ‘Was he a very superior man, sir? 
—no, not very —the best of the whole of them, though; but 

-read his speeches and they amount to nothing; very good 
though, very good, so far as they went.’ Conversations of 
Bentham by Neal, 87. 

‘Who, to be sure, was no great lawyer —who was a man 
of contracted faculties.’ Brougham, Speech on Delays in the 
Court of Chancery, (June 7, 1825,) 13 Hansard Deb. 1089. 

Roscoe’s Real Actions. ‘This work contains great legal 
earning.’ 4 Kent Com. 80. 

Ryan & Moody’s Reports of Crown Cases Reserved. ‘It 
has been contended that there must be a manual delivery of 
the poison, and the law, as stated in Messrs. Ryan & Moody’s 
report, goes that way. But as my note differs from that report, 
and also from my own feelings, I am inclined to think that some 
error has crept into that report.’ Per Park, J. Rex v. Farley, 
4 Car. & P. 370. 

Salkeld’s Reports, (3d vol.) See 8 Am. Jurist, 272. 

Saunders’ Reports. See 8 Am. Jurist, 272. 

Saunders’ Reports and Williams’ Notes. ‘Of this, it is the 
praise to say that it fills the same station in the study of Plead- 
ing, as the Commentary upon Littleton in the Law of Real 
Property. To be familiar with these volumes is at once to 
become a good pleader. The clearness, the accuracy, and 
the compression of Mr. Sergeant Williams’ celebrated Annota- 
tions, render this work, of all others, the most useful manual 
for the young pleader.’ Notes to North’s Study of the Laws, 
p- 80. 

‘Lord Eldon has said, in reference to Sergeant Williams’ 
edition, that, to any one in a judicial situation, it would be suf- 
ficiently flattering to have it said of him, that he was as good a 
common lawyer as Sergeant Williams, and that no man lived 
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to whom the character of a great common lawyer more properly 
applie!. I have no doubt of the merit of the edition and of 
the great learning of the editor.’ 1 Kent Com. 486. 
Saunders on Uses and Trusts. <‘'This is a comprehensive 
and systematic treatise upon the subject which it embraces.’ 
Barton’s Elements — Study of Conveyancing, vol. 1. p. 31. 
‘A comprehensive and systematic treatise, but it wants that 
fulness of illustration and neat and orderly arrangement requi- 
site in the discussion of so abstruse and complicated a branch 
of the law.’ 1 Kent Com. 513. 
Schoales’ & Lefroy’s Reports. See 8 Am. Jurist, 272. 
Select Cases in Chancery. See 8 Am. Jurist, 273. 
Shafisbury, Earl of, (Lord Chancellor.) 
‘In Israe}’s court ne’er sat an Abethdin 
With morediscerning eyes, or hands more clean, 
Unbrib’d, unsought, the wretched to redress ; 
Swift of despatch and easy of access, 
Oh! had he been content to serve the crown 
With virtues only proper to the gown 
Dryden's Absalom and Achitophel. 
Sheppard’s Touchstone. ‘This is a work of great value and 
authority. Its great defect is the want of that lucid order and 
perspicuous method which are essential to the cheerful perusal 
and ready perception of the merits of such a work.’ 1 Kent 
Com. 509. 
‘An old and venerable work.’ 4 Kent Com. 104. 
‘Nor should the student be without Sheppard’s Touchstone, 
a book which of itself is a comprehensive library of the law on 
the Assurances of Property, given in clear and perspicuous 
terms, with comparatively few errors ; a work excellent for its 
method and arrangement; and those heads of law which are 
not embraced in the Touchstone may be supplied from Shep- 
pard’s A.bridgment. In short a person intimately acquainted 
with the contents of the Touchstone, and who has made him- 
self perfectly master of the same, may, with the assistance of 
some of the modern treatises, congratulate himself on having 
attained a very large portion of that knowledge which will be 
useful to him in the exercise of his professional duties.’ Pres- 
ton on Abstracts, 213. 
‘I rely much upon Sheppard’s Touchstone of Common 
* 
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Assurances, which is a most excellent book.’ Per Willes, C. 
J. 2 Wils. 78. 

‘The Touchstone contains a great part of the substance of 
the Commentary on Littleton disposed in a more regular order.’ 
Notes to North’s Study of the Laws, p. 74. 

Stderfin’s Reports. ‘We are not satisfied with the opinion 
reported by Siderfin in Spignorell’s case. He was. then a 
young reporter.’ Per Curiam, 2 Vent. 243. 

‘In the case of Bayley v. Bunning, Siderfin does not seem 
to know what the court was going upon; for the court tied it 
up to the taking; whereas he does not seem to distinguish 
between the trover and the trespass.’ Per Lord Marcfield, 1 
Burr. 35. 

* Of questionable credit.’ 1 Woods. 99 note. 

See 8 Am. Jurist, 273. « 

Spelman’s Glossary. ‘The authority of the latter part of 
this very valuable work having been called in question, in the 
dispute concerning the antiquity of the commons in parliament, 
and particularly by Mr. Atwood in his Jus Anglorum ab An- 
tique, p. 244, the authenticity of it is vindicated and some 
curious particulars concerning it are related by Dr. Brady in 
his animadversions on a book entitled Jani Anglorum facies 
Nova.’ Clark’s Law Cat. (ed. 1809.) 

Star Chamber Cases. Mr. Luther Martin, in his defence 
of Judge Chase upon his impeachment (Chase’s Trial, 182), 
in citing from Hobart, 294, says: ‘It is true this case was deter- 
mined in the Star Chamber, but being determined in favor of 
the person accused, it becomes a higher authority. Star Cham- 
ber cases are only complained of on account of their oppres- 
sion.’ 

Style’s Reports. See 8 Am. Jurist, 273. 

Statham’s Abridgments. ‘This was a digest of most titles 
of the law and comprising under each head adjudged cases 
from the Year Books, given in a concise manner. The cases 
were strung together without regard to connexion of matter. 
It is doubtful whether it was printed before or after Fitzher- 
bert’s work, but the latter entirely superseded it.’ 1 Kent 
Com. 508. 


Statutes Ancient. ‘The bad translations of our Ancient 
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Statutes is remarkable.’ 1 Woods. 256, who quotes Tuck 
on Govt. 341. ; 

Stearns on Real Actions. ‘Until the late work of Mr. 
Roscoe on Real Actions, and which was subsequent to that of 
Professor Stearns, and contains great legal learning, there was 
no modern work in England on Real Actions, to be compared 
with those by Professor Stearns and Judge Jackson.’ 4 Kent 
Com. 80. 

Story, Justice. ‘This eminent judge never handles a ques- 
tion on any part of the science of law, without examining it in 
all its relations, with equal candor and freedom and fervor and 
force,and leaving it completely exhausted.’ 4 Kent Com. 489. 

Story’s Bailments. ‘This excellent treatise is the most 
learned and the most complete of any that we have on the doc- 
trine of bailment. It aims to lay down all the principles apper- 
taining to the subject, both in the civil, the foreign, the English, 
and the American law, with entire accuracy ; and I beg leave 
to say, after a thorough examination of the work, that, in my 
humble judgment, it has succeeded to an eminent degree.’ 2 
Kent Com. 611. 

Stowell, Lord, (Sir William Scott.) ‘Since the year 1798, 
the decisions of Sir William Scott (now Lord Stowell) on the 
admiralty side of Westminster Hall, have been read and ad- 
mired in every region of the republic of letters, as models of 
the most cultivated and the most enlightened human reason. 
The English maritime law can now be studied in the adjudged 
cases with at least as much profit, and with vastly more pleasure, 
than in the dry and formal didactic treatises and ordinances 
professedly devoted to the service. The doctrines are there 
reasoned out at large and practically applied.’ 3 Kent Com. 19. 

‘The decisions of Lord Stowell are remarkable for taste and 
elegance, and they are particularly distinguished for the just- 
ness and force with which they describe the transcendent 
powers and define the delicate and imperative duties of the 
master.’ 3 Kent Com. 160. 

See also 1 Kent Com. 70. 

Sugden’s Law of Vendors and Purchasers. ‘There is no 
better nor more useful book in the profession.? Barton’s Ele- 
ments — Study of Conveyancing, vol. 1. p. 38. 

‘A correct and useful collection of equity principles on a 
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subject extremely interesting and of constant forensic discus- 
sion.’ 1 Kent, 513. 

Sugden’s Treatise on Powers. ‘This is the best book we 
have on that very abstruse title inthe law. It was regarded 
by the author as his favorite performance, and he is entitled to 
the gratitude of the s**lent for his masterly execution of the 
work. It is persj icuc 1s, methodical and accurate.’ 1 Kent 
Com. 513. 

Sullivan’s Lectures. ‘These are particularly valuable for 
the copiousness of the author’s historical deductions in respect 
to fiefs; they likewise contain much valuable information rela- 
tive to the influence of the feudal system upon modern law of 
tenures and estates ; but it is observable that there is a want of 
references to authorities through the whole of this ingenious 
work, which renders it much less useful than it otherwise would 
be.’ Barton’s Elements — Study of Conveyancing, vol. 1. p. 
25. 

Swinburne on Wills. ‘Though this treatise contains by far 
the most learned and complete investigation of the general sub- 
ject of wills, that we are at present (1810) in possession of, it is 
nevertheless but little adapted to the purposes of an elementary 
treatise, and still less calculated, from the quaintness of its style, 
to allure the attention of the juvenile student.’ Barton’s Ele- 
ments — Study of Conveyancing, vol. 1. p. 39. 

Talbot’s Cases. See 8 Am. Jurist, 273. 

Talbot, Lord Chancellor. ‘He was a pure and exalted 
character, who died in the vigor of his age, and his loss was 
lamented as a great national calamity.” 1 Kent Com. 493. 

Taylor's Elements of Civil Law. ‘A work of amusing, 
though various reading ; but which cannot be praised for phi- 
losophical precision.’ 8 Gibbon’s Decline & Fall, p. 66. 

Theobald, Wiiliam. ‘A very sensible, and generally, ac- 
curate author.’ 2 Chitty’s Prac. 84. 

Tidd’s Practice. ‘ A book of a very superior kind. It is a 
work in which the author has treated the subject ih a scientific 
and masterly manner, and has illustrated and explained those 
rules of practice which, in most other works of this nature, ap- 
pear to be a collection of a mere positive and arbitrary institu- 
tion.’ Serg’t. Williams in his notes, 1 Saund. 318. 

‘ One of the most valuable books in the law.’ Notes to North’s 
Study of the Laws, p. 80. 
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Tilghman, Chief Justice, (of Penn.) ‘ A judge distinguish- 


ed more for the extent and variety of his legal acquirements, 
than for his probity, temper, candor, and urbanity.’ Per Mere- 
dith, arguendo, Judge Peck’s Trial, 333. 

Tothill’s Reports. ‘The explanation of two cases is suffi- 
cient to show what little reliance is to be placed upon the loose 
notes of Tothill, which were collected and alphabetically ar- 
ranged by him, in the shape of an index, and published after 
his death.’ Per Chanc. Kent, 2 Johns. Chance. Rep. 559. 

Townsend’s Tables. ‘A book of very good authority.’ Per 
Willes, C. J. Willes Rep. 120. 

“attel’s Law of Nations. ‘'The most popular, and the most 
elegant writer on the law of nations, is Vattel, whose method 
has been greatly admired. He has been cited for the last half - 
century, more freely than any one of the public jurists ; but he 
is very deficient in philosophical precision. His topics are 
loosely, and often tediously, and diffusively discussed, and he 
is not sufficiently supported by the authority of precedents, 
which constitute the foundation of the positive law of nations.’ 
1 Kent Com. 18. 

‘ Vattel, the abridger of Wolfius, deserves considerable praise. 
He is a very ingenious, clear, elegant, and useful writer. But he 
only consjders one part of this extensive subject, namely, the 
law of nations, strictly so called; and I cannot belp thinking, 
that, even in this department of the science, he has adopted 
some doubtful and dangerous principles, not to mention his con- 
stant deficiency in that fulness of example and illustration, which 
so much embellishes and strengthens reason. I was unwilling 
to have expressed more strongly or confidently my disappro- 
bation of some parts of Vattel; though I might have justified 
more decisive censure by the authority of the greatest lawyers 
of the present age. His politics are fundamentally erroneous ; 
his declamations are often insipid and impertinent ; and he has 
fallen into great mistakes in important practical discussions of 
public law.’ Sir Jas. Mackintosh’s Introd. Lect. 

Vaughan’s Reports. ‘1n the great case of Courtney v. 
Bower, in C. B. 1699, of which I have a very full MS. report, 
Lord Chief Justice Treby thus expresses himself, concerning 
Lord Vaughan’s Reports, in consequence of having to answer 
an objection from the case of Sheppard v. Gosnold, in page 
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159, Vaughan. ‘ These reports are so full of mistakes that I 
do not think they are my Lord Vaughan’s. 1 have heard it was 
a posthumous work. Some of the cases are wrote out by him- 
self, and corrected, and received his last hand; and these are 
good and methodical discourses, and give a true picture of his 
mind. But there are others, and that of Sheppard v. Gosnold 
I take to be one, that were only taken from loose notes; and 
which he intended to have perfected if he had lived. ‘This 1 
say without reflection on so Jearned a man. He misreads the 
words of the very act, (of 12 Car. 2, of Tonnage and Pound- 
age,) which shows how very imperfect a publication it was.” ’ 
MS. note to Mr. Hargrave’s copy of Vaughan’s Reports, 1677, 
(quoted in London Jurist, vol. 3. p. 238.) 

‘John Vaughan was then a student of the law, in the Inner 
Temple, but at that time indulged more to the politer learning, 
and was in truth a man of great parts of nature, and very well 
adorned by arts and books, and so much cherished by Mr. 
Selden, that he grew to be of entire trust and friendship with 
him, and to that owed the best part of his reputation ; for he 
was of so magisterial and supercilious a humor, so proud and in- 
solent a behavior, that all Mr. Selden’s instructions, and authority, 
and example, could not file off that roughness of his nature, 
so as to make him very grateful. He looked most unto those 
parts of the law which disposed him to least reverence to the 
crown, and most to popular authority, yet without inclination to 
any change in government.’ Clarendon’s Life. 

See 8 Am. Jurist, 273. 

Vernon’s Reports. ‘Vernon was a very eminet man, and 
Lord Kenyon stated him to be one of the ablest men in the pro- 
fession, although he observed that his notes were sometimes 
loose.’ Per Park, J. 3 Moore, 701. 

See 8 Am. Jurist, 273. 

Viner’s Abridgment. ‘Mr. Viner’s Abridgment tends to 
facilitate the use of that immense body of Law and Equity, 
which, notwithstanding all its defects and inaccuracies, must be 
allowed to be a necessary part of every lawyer’s library. It is 
indeed a most useful compilation, and would have been infinitely 
more so if the author had been less singular and more nice in 
his arrangement and method, and more studious in avoiding 
repetitions.’ Hargrave’s note, Co. Lit. 9 a. n. 3, 
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‘The Abridgment of Mr. Viner, is the most copious, and is 
enriched with the publication of several determined cases, either 
not at all, or generally speaking, not so fully and accurately re- 
ported elsewhere.’ Woodeson’s Elements, 175. 

‘Brother Viner is not an authority. Cite the cases that 
Viner quotes— that you may do.’ Per Foster, J. 1 Burr. 
364. 

‘A most valuable, but shapeless mass of law.’ Notes to 
North’s Study of the Laws, p. 76. 

‘Viner’s Abridgment, with all its defects and inaccuracies, is 
a convenient part of every lawyer’s library. We obtain by it 
an easy and prompt access to the learning of the Year Books 
and the old abridgments, and the work is enriched with many 
reports of adjudged cases, not to be found elsewhere ; but, after 
all that can be said in its favor, it is an enormous mass of crude 
undigested matter, and not worth the labor of the compilation.’ 
1 Kent Com. 510. 

Waterhouse’s Fortescue Illustratus. * Mr. Waterhouse, 
though a very prolix as well as an extravagant writer, one who 
too frequently exhausts himself and disgusts his readers by 
tedious, useless, and ill-timed digressions, appears to have been 
a man of considerable learning; and his collections, relative to 
the antiquities of our law, may sometimes be resorted to with 
great advantage, and may very much facilitate the labors of 
more judicious and able inquirers.’ Hargrave’s Notes, Co. 
Lit. 17 a. 

Watkins’ Principles of Conveyancing. ‘This will furnish 
the student with a very accurate, though cursory view of the 
modern doctrines in Conveyancing.’ Barton’s Elements — 
Study of Conveyancing, vol. 1. p. 28. 

Wentworth’s Executors. ‘This is a good book.’ Per Cu- 
riam, Skinner, 565. 

Wentworth’s Pleadings. 'This voluminous collection is ren- 
dered almost useless by the want of a rational Index.’ Notes 
to North’s Study of the Laws, p. 87. 

Willes, Lord Chief Justice. ‘A very great lawyer.’ Per 
Lord Eldon. 2 Br. & B. 598. 

Williams on Executors. ‘A work characteristic of the great 
learning and ability of its author — one of the most able and 
correct works that has ever been published on any legal subject.’ 
1 Chitty’s Practice, 510. 
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Williams’ (William Peere) Reports. Of Mr. Cox’s edition 
of these reports, Lord Glenbervie (Sylvester Douglas) said in 
1808, ‘It is well-known that perhaps the best book extant of 
Equity Reports, has lately received very important elucidation, 
correction, and improvement, by an accurate examination of the 
original proceedings in Chancery on the cases therein contained.’ 
Appendix to First Report on Public Records, p. 383. 

See 8 Am. Jurist, 274. 

Winch’s Reports. See 8 Am. Jurist, 274. 

Wilmot, Lord Chief Justice. ‘ His opinion in King v. Almon, 
found among his papers and published, is entitled to no more 
respect, and as for myself, 1 do not consider it entitled to as 
much respect as the opinions of many American lawyers.’ Per 
Judge Spencer, arguendo, Judge Peck’s Trial, 299. 

‘It is vain to deny Wilmot the praise which his cotempora- 
ries bestowed on him, or to regard him less favorably than asa 
lawyer of deep, varied, and extensive learning, whose opinions 
are always entitled to respect and confidence.’ Per Meredith, 
arguendo, Peck’s Trial, 349. 

Wilson’ Reports. In King v. Wilkes, 2 Wilson, 160, 5. C. 
19 How. St. Tr. 990, Pratt, C. J. is made to say, ‘1 cannot 
find in any book that a libeller is bound to find surety of the 
peace, in any book whatever, nor ever was in any case, except 
one, viz. the case of the seven bishops, where three judges said 
that surety of the peace was required in the case of a libel; 
Judge Powell, the only honest man of the four judges, dissented, 
and I am bold to be of his opinion, and to say that case is not 
law.’ In Butt v. Conant, 1 B. & B. 593, Burough, J. in 
reference to the case in Wilson says, ‘It appears that a most 
severe and unfounded reflection was made on the Chief Justice 
and the two Judges who concurred, and the reporter might well 
have omitted a passage which, if warranted by the fact, (and 
this seems doubtful) was a libel on those judges, whose charac- 
ter I] have never heard impeached. I do not believe it was 
said.’ [The three associates of Mr. Justice Powell, were Sir 
Robert Wright, Chief Justice, Holloway and Allybone, Jus- 
tices. | 

- Wood’s Conveyancer. ‘It is no authority —it is a very in- 
different collection of precedents.’ Per Heath, J. 2 Taunt. 
201. 
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Wood’s Institute. ‘Dr. Wood published in 1722, his In- 
stitute of the Laws of England. His object was to digest the 
law and to bring it into better order and system. By 1754, his 
work had passed through eight folio editions, and thereby afford- 
ed a decisive proof of its value and popularity. It was greatly 
esteemed by the lawyers of that age; and an American Judge 
(himself a learned lawyer of the old school,) (M’Kean, C. J. 
1 Dallas, 357,) has spoken of Wood as a great authority and of 
weight and respect in Westminster Hall.’ 1 Kent Com. 512. 

Wrights Tenures. ‘Sir Martin Wright’s Introduction to 
the Law of Tenures is an excellent work, and the value of it 
cannot be better recommended than by the fact, that Sir Wil- 
liam Blackstoné has interwoven the substance of that treatise 
into the second volume of his Commentaries.’ 1 Kent Com. 
512. 

‘This work contains a learned and perspicuous display of 
those parts of the law of feuds which are chiefly necessary for 
the elucidation of the learning relative to the origin of estates 
and their legal properties.’ Barton’s Elements — Study of 
Conveyancing, vol. 1. p. 26. 

Year Books. ‘The Year Book that is called Hen. 7th is 
accounted the most explicit in expression and matter, and very 
many of the chief law matters now evidently known, were con- 
sidered, debated and resolved there; and it gives an idea of the 
manner of practice and expression of the Jaw in that time, and 
enables a student to read the other books of the Annals.’ Roger 
North’s Study of the Law, p. 21. 

‘I do not know that his lordship had read over in course all 
the Year Books, but I verily believe he had despatched the 
greatest part, and that he began with the book termed Henry 7, 
which hath some years in the antecedent reigns. That book, ~ 
he used to say, was the most useful, or rather necessary, for a 
student to take early in his hands and go through with, because 
he had observed much of the common law that had fluctuated 
before it received a settlement in thattime and from thence, as 
from a copious fountain, it hath been derived through other 
authors to us, and now is in the state of common erudition, or 
maxims of the law. He thought a lawyer could not be well 
grounded without a knowledge of these ancient Reports.’ 
North’s Life of Lord Guilford, vol. 1. p. 27. 


VOL. XII.—NO. XXIII. 6 
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‘Sergeant Maynard had such a relish of them, that he car- 
ried one in his coach to divert his time in travel, and said he 
chose it before any comedy.’ Ibid. 

‘Lord Mansfield said that when he was young, few persons 
would confess that they had not read a considerable part at 
least of the Year Books, but that at the time he was speaking, 
few would pretend to more than an occasional recourse to them 
in very particular cases.’ Butler’s Reminiscences, p. 134. 

‘So great have been the changes since the feudal ages, in 
the character of property, the business of civil life and the prac- 
tice of the courts, that the great mass of curious Jearning and 
technical questions contained in the Year Books has sunk into 
oblivion; and it will be no cause of regret if that learning be 
destined never to be reclaimed. The Year Books have now 
become nearly obsolete, and they are valuable only to the anti- 
quary and historian, as a faithful portrait of ancient customs and 
manners. In 1 Barnewall & Cresswell, 410, the Court of 
King’s Bench decided a case chiefly upon the authority of a 
citation from the Year Book of 42 Edw. IJI.; but such a 
reference is rare.’ 1 Kent Com. 481. 

‘It is a great way to go back for a precedent to the 7th of 
Edw. III. Come to modern precedents —something within 
300 years.’ Per Mansfield, C. J. and Heath, J. 2 Taunt. 
201. 

Yelverton’s Reports. ‘These have been lately recommended 
to the notice of the American lawyer, by a new edition pub- 
lished in this country, and enriched with copious, valuable and 
accurate notes by Mr. Metcalf.’ 1 Kent Com. 485. 

Zouch’s Questions. ‘That work was not designed as an 
authority for courts; but as a disputation for schools.’ Per 
Curiam, 2 Phill. Rep. 273. 
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ART. IL—LAW OF SALVAGE.—DERELICT.—ADMIRALTY 
PRACTICE. 


[The following case embraces so many important questions 
on the law of salvage and derelict, so elaborately discussed 
and satisfactorily settled, presenting a concise treatise on those 
subjects, that we have requested Judge Story to lend us his 
manuscript, thinking we could not fill an equal space in the 
present number with any thing so useful to a great portion of 
the profession. Ep. Jur.] 


The Ship Henry Ewbank, Charleston Fire and Marine Insurance Com- 
pany, «&c. claimants. Oct. T. 1833. Boston. 


CASE OF SALVAGE. 


Underwriters cannot make any claim for salvage property in the adimi- 
ralty, unless there has been an abandonment of the property to them and 
it has been accepted by them 

In salvage cases the proper course is to make all the co-salvors parties to 
the original libel. And if any are omitted, they need not file a new libel, 
where the property has been already taken possession of and is in the cus- 
tody of the court under process; but they may bring forward their claims 
by a suitable allegation, and thus make themselves parties to the cause, 
without the formality of notice or process to the other parties. Where dif- 
ferent libels are filed by co-salvors unnecessarily, it is at the peril of paying 
costs. . 

In cases of derelict the habit of courts of admiralty is to allow one moiety 
as salvage. That proportion is not departed from unless under extraordi- 
nary circumstances. 

If salvors, in effecting a salvage service, fall themselves into distress, and 
are relieved by other salvors, they do not lose their original right to salvage, 
but the second salvors only partake in the salvage according to their merit, 
Second salvors cannot lawfully make it a condition of giving assistance, 
that the original salvors shall abandon all claims to salvage. 

An appeal by any parties interested in the distribution of salvage, as to 
their shares, brings up incidentally a review of the whole decree, so far as 
the distribution is concerned. - 

Stoppage on the high seas to save the lives of a distressed crew in another 
ship, is not a deviation from the voyage, which discharges a policy of insur- 
ance. Buta stoppage merely to save property is a deviation. 

In the distribution of salvage, the owner of the salvor ship ought under 
ordinary circumstances to be allowed one third of the salvage. In cases of 
extraordinary merit, or extraordinary peril to the ship, he may found a claim 
to higher salvage. 

Rule of apportionment between the master, officers and crew; and be- 
tween co-salvors. 

Salvors are ex necessitate admitted as witnesses to all facts, which are 
deemed peculiarly or exclusively within their knowledge. To other facts 
they are incompetent witnesses. 

What constitutes a case of derelict. 

Apportionment of costs among co-salvors and claimants. . 
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Srory, J. This is a libel of salvage in the case of an asserted 
derelict. The ship Henry Ewbank, Jeremiah N. Jaques, master, 
owned in Charleston, (S. C.) sailed in February last from that 
port with a cargo of cotton and rice, bound to London. In the 
course of the voyage, having met with severe disasters, and 
lost her rudder, she was on the 12th of March, in latitude 42° 
5° and longitude 53° 50° W. abandoned by the master and crew, 
who on the same day were taken up by the ship Marmora of Bos- 
ton, and afterwards safely arrived at that port, Atthe time of the 
abandonment, the ship (as described by Capt. Jaques) was com- 
pletely unmanageable, her cargo (the rice being stored in bulk) 
was shifting, so as to throw her gunwale into the water in every 
gale ; and she was waterlogged, and in imminent peril of foun- 
dering from the nature of her cargo, and her forlorn situation. 
On Monday, the first of April, the British Barque Hope, Lister, 
master, bound on a voyage from Liverpool (England) to New 
York, with a large number of passengers on board, and a cargo 
consisting of salt, coals, and iron, fell in with the Ewbank in 
latitude 40°, longitude 54° W. The Hope was at this time, 
from the length of the passage, and the deficiency of provisions, 
in a disturbed and suffering state, from which she was greatly 
relieved by obtaining a supply from the Ewbank. ‘The master 
of the Hope, with the consent of the owner of the latter, who 
was then on board, concluded to undertake the enterprise of 
getting the Ewbank into port; and accordingly his mate, Mr. 
Metcalf, and a suitable crew, consisting of four seamen and six 
passengers, were finally selected for the purpose. When the 
Ewbank was boarded she was found stanch and strong, but 
without any rudder and with nine feet of water in her hold. 
The Hope remained by her from Monday, the Ist, until Friday, 
the 5th of April ; and during that period the crew were employed 
in making a new rudder and other arrangements preparatory for 
their separation, which took place on the same day. After 
parting company the Ewbank encountered severe weather, and 
the new rudder, which was a sweep, was found after a few 
days’ trial altogether inadequate for the purpose, and was taken 
on deck. A new rudder was then constructed; but it was 
found impracticable to attach it in the proper position, from the 
prevailing heavy seas and violent winds. It was, therefore, 
fastened astern by a rope, which parted in the night, and thus it 
was lost. From that period the ship was steered wholly by her 
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sails; continual pumping was required; little effort was made 
towards constructing a new rudder; and the ship was left in a 
good measure to drift about at the mercy of the winds and 
waves. ‘This state of things remained until, the first of May, 
when they fell in with the brig Padang, of Boston, Brewster, 
master, bound to New York with a valuable cargo on board. 
At this time they were in latitude 40° 16° and in longitude 48° 
30°; and of course they had within the last twenty-seven days 
lost several degrees of west longitude. The crew of the 
Ewbank were in a state of great discouragement and exhaus- 
tion, and in want of provisions; and were (as I think it cannot 
well be denied) entirely willing to give up the whole enterprise. 
After some negotiations with Captain Brewster, who was unwil- 
ling to take all the crew on board his own vessel, for want of 
suitable accommodations, it was concluded to make an attempt 
to fix a new rudder, and to get the Ewbank into port. Ac- 
cordingly, with the consent of the original salvors, Mr. Wheel- 
wright (the chief mate of the Padang) with the assistance of 
some of the Ewbank’s crew, constructed a new rudder, and 
hung it in a very ingenious and skilful manner; and a new 
crew (in number seven) having been formed, consisting partly 
of four of the original salvors, and partly of three seamen from 
the Padang, the Ewbank, under the command and direction of 
Wheelwright and Metcalf, proceeded on the voyage and safely 
arrived at Boston on the third day of June last. The Padang 
remained by the Ewbank until the new rudder was constructed 
and hung, and other suitable arrangements made for the voyage, 
having had her in tow a part of the time ; and she then proceed- 
ed on her own voyage and arrived safely at New York on the 
14th of May last. 

Such is a very brief outline of the more general facts, which 
are given with great particularity and clearness in the opinion 
of the learned Judge of the District Court, to which I may thus 
generally refer for more minute facts. 1 may, by and by, have 
occasion to glance at some facts of a controversial nature, upon 
which there is great contrariety of declaration by the witnesses. 

‘The cause came before the District Court upon proceedings 
instituted, in the first place, on the third of June last by’a libel 
by Mr. Manners, His Brjtannic Majesty’s Consul, for and in 
behalf of the owner, master, officers and crew of the Hope, for 

6* 
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salvage. Upon this libel a warrant of arrest issued, upon which 
the Ewbank and her ¢argo were taken into custody by the 
marshal. Jn this libel no mention whatever is made of any 
other persons as co-salvors. On the 6th of July another libel 
was filed by Wheelwright and others (including all the crew, 
who navigated the Ewbank into port, except Metcalf), stating 
the general facts, and averring, that there was an entire aban- 
donment of the Ewbank by the original salvors, and a new 
enterprise undertaken by themselves, and excluding Metcalf 
from any share in the salvage, on account of his asserted neglect 
of duty and desertion; and concluding with the declaration, 
‘that the said vessel and cargo were saved by the labors and 
services of your libellants without the assistance of any other 
person or persons whatsoever.’ In this libel, also, there is a 
total omission to state any claim in behalf of the owner, master, 
and other part of the crew of the Padang; and, indeed, upon the 
structure of the libel there would seem to be a studied disincli- 
nation to admit any such claim. Afterwards, on the same day, 
another libel was' filed by Blaize Isserverders and others, 
owners of the Padang, in behalf of themselves and the officers 
and crew of the Padang, for salvage, repelling the libel and 
claim of the Hope, and praying ‘that no award of salvage be 
made to the libellants named therein.” On the 7th day of June 
another libel was filed by George Brewster, denying the claim 
of the Hope to any salvage, and praying salvage to be awarded 
to the owners, officers, and crew of the Padang. On the @th 
day of June a libel was filed by George Weissell, the second 
mate, and others, the seamen of the Padang, denying the claim 
of the Hope to any salvage, and praying salvage for the benefit 
of the owners, officers and crew of the Padang. And lastly, 
on the second of July a libel was filed by James Turner, one 
of the passengers, and an original salvor from the Hope, stating 
that he was by artifice induced to go on board of the Padang, 
and could not return to the Ewbank, and praying salvage. 
Upon all these libels process issued in the common form, which 
was also served by the marshal. 

A claim was interposed by the Charleston Fire and Marine 
Insurance Company, to whom the Ewbank had been duly 
abandoned, and the abandonment accepted, praying for restitu- 
tion after an allowance for salvage. A claim was afterwards 

ikterposed by William S. Skinner, agent for the underwriters 
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at Lloyd’s, and also for the association of underwriters at Liver- 
pool and Glasgow, stating his belief, that they have an interest 
in the property, of which he would thereafter produce proofs. 
Upon this claim 1 need scarcely say, that underwriters, as such, 
have no right to intervene in this court, unless the property is 
abandoned to them, and is accepted by them, so that they have 
an interest in the thing, and not a mere interest in the cause. 
A claim so generally framed as that of Mr. Skinner’s, and 
so naked of all apparent interest, can have no other influence 
upon any court, than as furnishing some ground for delay, until 
proper inquiries can be made to ascertain the actual absent 
interests. But this, in salvage cases, would hardly be granted, 
unless upon circumstances of great stringency and force. I 
dismiss from my mind, therefore, all future consideration of this 
claim, which, indeed, in a technical sense, is not before the 
court. 

Upon the final hearing of the cause the District Court de- 
creed a salvage of one moiety of the net proceeds of the Ewbank 
and cargo (the same having been sold under an interlocutory 
order of sale), amounting to $31,488 37, and the decree dis- 
tributed this salvage as follows: Three fifths of the salvage to 
be given to the owners, officers and crew of the Padang; viz. 
one half to the owners, and the remaining one half to be divided 
into twenty-one shares, of which Capt. Brewster was to re- 
ceive six, Wheelwright three, Weissell two, Eldridge and Betts 
(salvors on board of the Ewbank) two, and the residue of the 
crew (four) one share each. The remaining two fifths of the 
salvage was decreed to the owner, officers and crew of the 
Hope, viz. to the owner one half; the other half to be divided 
into twenty-five shares, of which were decreed to Capt. Lister 
six shares, to Metcalf three shares, to Watkins, Green, James, 
Marshall, Duggin, Turner and Leman, (original salvors belong- 
ing to the Hope, and, except Turner, remaining during the 
whole voyage on board of the Ewbank,) two shares, and to the 
residue of the crew of the Hope (nine) one share each. ‘The 
court also decreed the libel of Wheelwright and others, of 
Brewster and of Weissell, to be dismissed without costs to either 
party, a compensation to them being decreed under the other 
libels, and the expenses to be paid out of the gross proceeds. 

From this decree there were divers appeals interposed. The 
first was by the owner, officers and crew of the Hope to so much - 
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of the decree as awarded three fifihs of the salvage to the Pa- 
dang, and limited that of the Hope to two fifths. The next was 
by Grace, Watkins, Marshal and Duggin from the decree, so 
far as regarded the amount awarded to them; and the appeal 
asserted that Metcalf was entitled to nothing, and that Hough 
ought not to have a double share. Wheelwright also claimed an 
appeal with Grace, Watkins, Marshal and Duggin, upon their 
joint libel, on account of the dismissal thereof. Wheelwright 
also claimed an appeal on account of the insufficiency of the 
salvage decreed to himself, as well as for other special causes. 
And lastly, the owners of the Padang claimed an appeal from 
the decree, so far as regarded the amount of salvage, and the 
portion thereby decreed to the Hope, and for other causes. No 
appeal was interposed by the Charleston Insurance Company, 
or by any other of the parties. But the actual appeals neces- 
sarily bring before the court all the substantial merits of the 
case, as to the amount of salvage, the persons entitled to salv- 
age, and the proper distribution thereof. 

Before I proceed to the principal matters, the state of the 
pleadings requires me to make a few preliminary remarks, 
especially as in the present case they involve some questions 
of costs. There is certainly a very unnecessary multiplication 
of libels in this case; and it is matter of regret, as well as of 
surprise, that a different course was not pursued in instituting 
the original proceedings. It would have been far more for the 
credit of all the parties concerned in all these libels to have 
admitted with frankness and distinctness all the claims of all the 
other salvors. There was, however, a studied desire on the 
part of all the libellants to bring forward in bold relief their own 
merits, with a studied suppression, or a very feeble acknowledg- 
ment of the claims of other salvors. The libel of the Hope has 
wholly forgotten the existence of the Padang. That of Wheel- 
’ wright and others makes no mention of the owners of the Pa- 
dang, and sets up an exclusive claim to salvage for themselves, 
as being the only salvors in a new enterprise, without the assist- 
ance of any other person whatsoever. ‘The libel of the owner 
of the Padang repudiates the: claim of the Hope, in. which 
respect it is closely followed by the libel of Capt. Brewster. 
So that it is impossible, in the actual posture of the facts, not 
to perceive, that there has been as little ingenuousness, liberality, 
and fulness of statement on any side, as could well be presented 
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to the attention of the court. One cannot wink so hard as not 
to see, that, trusting to the libels alone, as a suitable guide to 
inform the court of the facts, it would have been impossible for 
the court not to have been led astray, and to have made ship- 
wreck of the cause. If the demerit in these particulars had 
rested solely on Wheelwright and his co-libellants I should 
have entirely concurred in the judgment of the Diswict Court 
in dismissing the libels, if not in form, at least in fact, by a denial 
of all costs. But it seems difficult to distinguish his case suc- 
cessfully from that of the libel of the Hope, and even from that 
of the owners of the Padang, who, while setting up their own 
claims, have not only denied those of the Hope, but have also 
forgotten those of the co-salvors of the Hope, who actually 
assisted in navigating the Ewbank into port. All the libels, 
then, have the same common defect, that no one of them states 
all the facts, and all the claims of all parties; but all intention- 
ally set up @ special and exclusive merit and service. Justice, 
then, I think, does not require the court to single out the libel 
of Wheelwright and others for its peculiar displeasure, or to 
make the parties to that libel the victims of a dismissal, which 
shall put upon thern the burthen of their own costs. I observe, 
too, that all these libels were served by the marshal, a pro- 
ceeding by no means necessary, when the property is already 
in the custody of the court upon any libel executed in rem; 
for then all other parties, whether they stand in the charac- 
ter of libellants or of respondents, may assert their respec- 
tive claims by allegations filed in the court, which being ad- 
mitted by the court are necessarily brought to the notice of 
all the other parties, who may contest them without the for- 
mality of a notice by process. In all cases, where unnecessary 
libels or claims are filed, it is at the peril of paying costs. 

In truth, there ought not to have been in the present case 
more than two libels ; one on behalf of the owner, officers and 
crew of the Hope, and the other on behalf of the owners, offi- 
cers and crew of the Padang, standing, as they do, upon adverse 
rights.’ Upon these libels the amount of the whole salvage 
might have been properly ascertained, and the relative claims 
of the Hope and Padang to share in it disposed of. If after- 
wards there had remained any conflicting interests or rights of 


* See the Baltimore, 132, 2 Dods. R. where the owner libelled separately 
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the different salvors relative to their shares in the distribution 
of the salvage, they might properly at that stage of the proceed- 
ings have been brought forward by separate allegations, each 
party intervening pro intercesse suo, as to the matters in con- 
flict. In this way much of the complexity of the cause would 
have been avoided ; and the litigation would, in every stage of 
it, have assumed the distinct character properly belonging to it ; 
and the court would have been enabled to fix upon the proper 
parties, engaged in these collateral controversies, the just and 
exclusive responsibility for the costs occasioned thereby. And 
sitting in the District Court I should not have had the least 
hesitation in staying proceedings upon all the collateral libels, 
until the principal question of salvage had been disposed of ; 
and then to have required these Jibels to be reformed, so as to 
bring forward only the peculiar claims of the parties respec- 
tively. One cannot but perceive, how large a mass of the volu- 
minous testimony in this case is taken up in these collateral 
controversies, with the merits or demerits of which other parties 
have nothing to do. What, for example, have the Charleston 
Fire and Marine Insurance Company to do with the distribu- 
tion of the salvage, or the relative merits of the different co- 
salvors? It is not of the slightest importance to them, in what 
manner that distribution takes place, or who are the parties to 
it. The only important consideration to them is the amount of 
the salvage. And there is not the slightest pretext for bur- 
dening them either with the delays or the expenses incident 
to the distribution among the salvors. There is, unfortunately, 
little of the whole mass of evidence, which bears upon this point of 
salvage; and that little is scarcely a matter of controversy be- 
tween the parties. If indeed it were now practicable to sepa- 
rate the portion of the evidence bearing on the merits of the 
salvage from that bearing on the merits of the different salvors, 
I should be much disposed to apportion the costs accordingly. 
This is not now practicable; but the court will have some 
regard to it, when it comes to the apportionment.of the costs. 


Passing by, for the present, any further consideration of 


these matters, which are preliminary in their nature, | come, 
then, in the first place, to the question, what amount of salvage 
ought to be decreed? The District Court allowed (as we have 
seen) one moiety ; the Insurance Company have acquiesced in 








1834.] Law of Salvage.—Derelict.—Admiralty Practice. 75 


this allowance; and so have the owners, officers and crew of 
the Hope. The amount is contested by the other parties ap- 
pellant, who ask for an increase of salvage, asserting. that it is 
not sufficient to compensate them for their labors, or in pro- 
portion to the merits of the salvage service. At the argument 
I intimated a strong disinclination to change the amount of 
salvage ; and upon the most mature reflection I adhere to that 
opinion. This is a clear case of derelict, for there was an 
abandonment of the property, antmo non revertendi. In such 
cases the habit of courts of admiralty has been to decree one 
moiety to the salvors; and by the old law no more than that 
was ever decreed. That rule, however, has been somewhat 
relaxed in modern times; but still a moiety continues to be 
the favored, if not favorite, proportion allowed by courts of ad- 
miralty in ordinary cases.’ It is not, however, an inflexible 
rule; but it yields to extraordinary circumstances greatly 
diminishing or enhancing the perils, and gallantry, and personal 
sacrifices of the salvage service. But the court on all occa- 
sions has great reluctance in deviating from a moiety ; and ex- 
pects a very strong case to be made out; in which, upon other 
principles, there would be a very great disproportion between 
the services and the compensation; so great, indeed, as in a 
moral and legal view to constrain the court to deviate from it. 
And there is great wisdom in thus adhering to the rule ; for 
nothing can be more inconvenient in the administration of jus- 
tice, and especially of international justice, ex @quo et bono, 
than to leave every case open to the mere exercise of an un- 
limited discretion. Certainty in this case, as in many other 
cases, is far more important than mere theoretical propriety. 
In salvage cases it is not ordinarily in the power of a court of 
admiralty to fix any exact rules, which will suit many classes 
of cases. But whenever they can be fixed, the tendency of 
fixed rules to suppress litigation, and to produce uniformity of 
decision, is so apparent, that a judge must have more than 
ordinary boldness, or confidence, or presumption, who will 
venture to cut himself adrift from all rules, and Jaunch upon 
the broad ocean of discretion, without taking counsel of the 


1 See the Fortuna, 4 Rob. 193. L’Esperance, 1 Dodson R. 46. Rowe 
v. The Brig 1 Mason R. 372. The Blendonhall, 1 Dodson, R. 414, 421. 
Elliotta, 2 Dodson R. 75. 
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wisdom of his predecessors. For myself, I have not the 
slightest inclination to adventure upon such a course. 1 have 
hitherto adhered with an unshrinking confidence to the general 
rule of a moiety in cases of derelict. It has the support of the 
authority of the ablest judges for many ages;* and in an espe- 
cial manner of that court, whose judgments I am bound to hold 
in the highest respect. On this subject I have the less need 
now to speak, as in the case of Rowe v. The Brig (1 
Mason R. 372) I had occasion to give my opinion at large 
upon this subject. ‘To that opinion J still attach myself with 
unabated satisfaction. 1 am aware, that by the ordinance of 
Louis the 14th one third is the rule of salvage fixed in all cases 
of derelict.* It is, however, one third clear of all expenses, or 
one third of the gross value, an amount in many cases not ma- 
terially different from a moiety of the net proceeds, given by the 
common rule of the admiralty courts. Even this positive 
regulation of the French code would, if adopted generally, be far 
more convenient than to leave the proportion utterly unsettled ; 
though | deem the rule of a moiety better adapted to the ordi- 
nary cases of derelict. 

Now, unless I were prepared to shake the common rule to 
its very foundation, there are no circumstances in the present 
case calling upon the court for the slightest deviation from it. 
It is an ordinary case of derelict in all its features, without any 
uncommon perils, or difficulties, or any distinguished gallantry. 
The property saved is large erough to give a reasonable sal- 
vage at that rate; it is not so large as to make it an extravagant 
compensation. And I agree that the value of the property 
saved constitutes a material ingredient in decreeing salvage.’ 
If there were any uncommon perils, sacrifices or sufferings, 
they were borne by the original salvors from the Hope, before 
the Padang was fallen in with. But I am by no means pre- 
pared to admit, that there were any not fairly to be expected 
under like circumstances, or not easily to be borne by men of 
common skill, constancy and firmness. If the salvors of the 





1 See the Fortuna, 4 Rob. 293. L’Esperance, 1 Dodson R. 46. The 
Ble nilonhall, 2 Dodson R. 414, 424. Elliotta, 2 Dodson R. 73. 

2 2 Valin Comm. Lib. 4, tit. 9, art. 27, p. 635, &c. 

3 See the Blendonhall, 1 Dodson R. 414, 421. The Waterloo, 2 Dodson 
R. 433, 442. 
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Hope had succeeded in getting the Ewbank into port without 
assistance, they could hardly have made out a higher claim. 
That they have accomplished it with the assistance of others 
does not enhance their own merits, but rather lets in the latter 
to share in the appropriate salvage. Indeed, no demand of a 
higher salvage is now made in behalf of the Hope, though some 
of her crew, connecting themselves with Wheelwright’s libel, do 
assert such acclaim. It is not by glowing sketches of common 
services, or by strong and vivid coloring impressed upon com- 
mon incidents, that salvage is to be inflamed to an undue 
amount. Salvage, it is true, is not a question of compensation 
pro opera ab labore. It rises to a higher dignity. It takes its 
source in a deeper policy. It combines with private merit and 
individual sacrifices larger considerations of the public good, of 
commercial liberality, and of international justice. It offers a 
premium, by way of honorary reward, for prompt and ready 
assistance to human sufferings; for a bold and fearless intre- 
pidity ; and for that affecting chivalry, which forgets itself in an 
anxiety to save property, as well as life. Treated as a mere 
question of compensation for labor and services, measured by 
any common standard on land or at sea, the salvage of one 
moiety is far too high. But treated, as it should be, as a mixed 
question of public policy and private right, equally important to 
all commercial nations, and equally encouraged by all, a moiety 
is no more than may justly be awarded. In this respect I 
entirely approve of the decree of the District Court. 

The next question is, who are entitled to be deemed salvors ? 
The owners, officers and crew of the Padang contend, that they 
and those, who actually navigated the Ewbank into port, are 
exclusively to be deemed the salvors; and that the owners, 
officers and crew of the Hope, as such, are not eutitled to share 
in the salvage. For this purpose they assume two grounds of 
argument; first, that the Hope rendered no effectual service to 
the Ewbank ; and secondly, that there was a total abandonment of 
the original enterprise by her crew, and an entirely new enter- 
prise undertaken by a new crew on meeting with the Padang. 
It appears to me, that neither ground is maintainable, either in 
law or in fact. ‘That the Hope was the first and original salvor 
does not, upon the evidence, admit of the slightest doubt. She 
found the Ewbank in a state of derelict, and put a salvage crew 
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on board, thus taking possession, and entitling them and herself 
to be deemed the exclusive salvors, unless the possession should 
be afterwards totally abandoned, and the enterprise surren- 
dered. No other persons, without their consent, could intrude 
themselves upon that possession, or gain a title to be deemed 
co-salvors; and whoever, during that possession, should come 
in, with their consent, must be deemed to come in under that 
title, and not in exclusion of it. The crew of the Hope navi- 
gated the Ewbank for thirty days, exposing themselves to every 
peril, encountering every hardship, and struggling against ad- 
verse circumstances with all the skill, and ability and vigor, 
which they possessed. During this whole period, then, they 
actually preserved the Ewbank; and from the very nature of 
the case, there is not only no evidence, that she could have been 
preserved without their superintendence during this period, but 
there is the highest probability, that she would otherwise have 
foundered. We are not to indulge mere possible conjectures on 
such subjects. The fact, that she was thus saved is clear ; the 
presumption, that she might have been otherwise saved during 
this long period is mere matter of conjecture, in nubibus. It is 
not the habit of any courts of justice to yield themselves up in 
matters of right to mere conjectures and possibilities ; and least 
of all do courts of admiralty, in cases of salvage, yield them- 
selves to imaginations of this sort. Salvors are not to be driven 
out of court upon the suggestion, that if they had not touched a 
derelict ship and cargo, the latter might in some possible way 
have been saved from all calamity, and therefore that the salvors 
have little or no merit. Such a suggestion has not, in this case, 
been put forth by those, who alone would seem to be entitled to 
propound it; I mean the owners of the Ewbank and cargo. 
And least of all can it be maintained in behalf of the Padang ; 
for, whatever may be the demerits or deficiencies of the salvage 
service rendered by the crew of the Hope, they were the direct 
means, by which the Padang has been enabled to earn any salv- 
age. If the crew of the Hope had had more skill, and more 
energy, and more success in their perilous adventure, there 
would have been no need of calling for the assistance of the 
Padang. And in every possible view of the case, the boldest 
imagination would not venture to declare, that without the 
Ewbank bad been taken possession of and navigated by the 
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crew of the Hope, she would ever have fallen in with the Pa- 
dang. The fact is, that the former brought her into contact 
with the Padang; and were the immediate instruments of ena- 
bling the latter to continue a possession, thus far safely main- 
tained. It would be (I confess) a new doctrine to me, that if 
salvors themselves fall into a state of distress, they can obtain 
effectual relief only by a surrender of ull their own title to salv- 
age; that if they were to navigate a salvage ship across the 
Atlantic or Pacific, and they should afterwards be incapable of 
proceeding farther without some substantial assistance, that 
assistance can be purchased only at the peril of a loss of all 
their antecedent services. ‘That doctrine is not, | am aware, 
contended for in the present case ; but | do not well see, how 
the reasoning can stop short of it, if followed out to its natural 
consequences. It is said, that the Ewbank had made no ad- 
vances in her intended voyage while in possession of the crew 
of the Hope, and indeed, that she had actually lost six or seven 
degrees of longitude, and was thus receding from her intended 
port. But this is no answer to the claim of salvage. If the 
salvors had accomplished the enterprise by getting safely into 
any other port, their title to salvage would have been equally 
indisputable ; and so long as they held to their possession, or, 
if we may so say, so long as they clung to the wreck, it was 
not for others, whatever might be the want of skill or want of 
success of their efforts, to insist, that they were entitled to super- 
sede the first claimants. ‘They might refuse to lend assistance, 
however reprehensible such conduct might be; but they could 
not make it a condition of such assistance, that the original 
salvage service should be abandoned, or jbe treated as extin- 
guished. Even if there had been an express contract to such 
an effect, it would have been deemed by any court in Christen- 
dom a fraudulent advantage taken of the necessities of the first 
salvors, and utterly void upon the eternal principles of justice, 
humanity, and good faith. It would be like bargaining with a 
man for the purchase of his estate, while he is on a plank to 
save himself from shipwreck. In every view of the case there is 
no possible ground, upon which the original merit of the salvage 
service of the Hope can be taken away, or contested, by those, 
who are merely called in to aid in, and ensure its ultimate 
accomplishment. ‘The question in such cases is not, whether 
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the original salvors shall share ; but in what proportions they 
shall share. 

Then let us turn to the other point. Has there in the pre- 
sent case been any absolute, voluntary abandonment of the 
Ewbank and cargo by the crew of the Hope? I agree, that if 
there has been, then the Hope cannot now entitle herself to 
share in the salvage. The doctrine stated at the bar is per- 
fectly correct, that salvage must be earned, not by attempting 
merely to rescue, but by the actual rescue of the property from 
its perils. The property must be effectually saved. lt must 
be brought into some port of safety ; and it must be there in a 
state capable of being restored to the owner, before the service 
can be deemed completed. All the service done before that 
time is merely in fiert. Whatever of personal gallantry, or of 
laborious exertion, or of severe sacrifices, may have been already 
borne, it comes to nothing, unless the property is actually saved 
by the asserted salvors. But if saved, it is wholly immaterial, 
whether the salvage is by the original salvors alone, or by them 
with the aid of others; for the original salvors in such cases are 
treated as the principals, and the whole salvage service takes 
effect as their act, according to the maxim, qui facit per alium 
facit per se. 

Was there, then, in the present case a voluntary abandon- 
ment of the Ewbank and cargo by the crew of the Hope? In 
point of fact there never was. There might have been inten- 
tion, design, and wishes. The discouragement brought upon 
the crew by past events and past ill success may have rendered 
all of them entirely ready and willing to be rid of the burthen 
of all future possession, and thus to bury all their hopes of profit 
as well as of disaster. But I cannot say, that I clearly see that 
such intention, design or wishes did exist to the extent, to which 
the argument has been pressed. On the contrary, 1 am not 
satisfied, that there ever was a single moment when, if effectual 
aid and assistance should be promised and given by the Pa- 
dang, and a new rudder could be hung, that the mate and crew 
of the Hope, or at least a great part of them, were not willing 
to continue the original enterprise. The whole negotiation 
seems to me to have been exactly what under existing circum- 
stances would naturally occur; a negotiation to obtain effectual 
aid and assistance to navigate the Ewbank into port; and if 
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that could not be obtained, an intent to abandon the Ewbank 
ex necessitate. And here let me add, that if Capt. Brewster 
had refused to afford such aid and assistance, unless the crew 
of the Hope should abandon the salvage ship; and had made 
this the sure mode of operating upon their hopes and fears, until 
they had yielded her up, I should not have had the slightest 
doubt, that it would have been the duty of this court to have 
declared such an abandonment, so procured, to be utterly void, 
as unconscionable and inhuman ; and I should have felt myself 
called upon to visit Capt. Brewster with the punishment due 
to such misconduct, by a forfeiture of his own share in the 
salvage. But here no suth negotiation is pretended, or proved. 
Whatever may have been the intermediate designs or wishes 
of the parties, there never was any actual abandonment de 
facto and de jure by the crew of the Hope. ‘They never 
wholly abandoned the Ewbank, animo non revertendi. The 
exclusive possession was never surrendered in fact, or in law, 
by any final acts, to the Padang; and all the intermediate 
proceedings are to be deemed but preliminary negotiations or 
propositions. Finis coronat opus. ‘The case must take its 
true complexion and character from the final event. The 
navigation of the Ewbank into Boston was accomplished with- 
out any open visible dispossession of the original command of 
the crew of ‘the Hope. The mate, Metcalf, remained on 
board with a part of the original crew; and an exchange was 
made of others for a more efficient number of the Padang’s 
crew. Under such circumstances it is impossible, in contem- 
plation of law, or of the true posture of the facts, to treat the 
case as a case of an entire abandonment of the original enter- 
prise, and the commencement of an entirely new one. It was 
nothing more than taking a new point of departure in further- 
ance of the old enterprise. Nor was it, in point of law, com- 
petent for Metcalf and his crew to abandon the old enterprise 
in behalf of the Hope, and to engage in a new enterprise of 
salvage exclusively for themselves. And it was equally in- 
competent for the officers and crew of the Padang to enter 
into such an engagement with a knowledge of the facts. It 
would have been a meditated fraud upon the rights of the 
other parties. A salvage crew cannot, by any shuffling or 
management, deprive the owners of their right to share in the 
7* 
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salvage. ‘They must take or lose in common with the latter. 
The original character adheres to them through every change ; 
and having assumed the character of agents, they cannot make 
use of their agency powers to become exclusive principals. 
The trust travels with them on the voyage; and is severed 
only by that common necessity which overwhelms and buries 
the entire enterprise. But here, in point of fact, no such 
abandonment, legal or illegal, intentional or formal, is made 
out. And nothing but the strongest evidence could establish 
it; avidence beyond the reach of all suspicion from interest, 
from management, from imposition, and from private and irre- 
sponsible conduct. I follow the admitted facts; and they 
speak a language as unequivocal as could be desired. 

The case of the Jonge Bastiaan (5 Rob. R. 322) defore 
Lord Stowell (a name always to be mentioned with reverence) 
was a much stronger case to justify the defence of an abandon- 
ment. ‘There, a ship bad struck on a rock near Hardwick, had 
lost her rudder, and beat in Ler bottom, had been deserted by 
her crew, and was warped off by a smack with great danger and 
peril; afterwards the ship sunk from the damage received ; but 
was weighed up and brought into Hardwick by six other smacks 
by great exertions, continued through five weeks, the original 
salvors not assisting at all. ‘The objection was taken, that 
their conduct amounted to an abandonment of all claim to salv- 
age. Lord Stowell, in answer to the objection, said —‘ She 
sunk afterwards, it is true; but it is not on that account to be 
said, that the first salvors had lost her again, or that they had 
abandoned their interest in her. ‘They did not stay by the 
vessel, but it cannot be supposed, that, having risked so much 
for her recovery, they meant to desert her, whilst others were 
employed in their sight in weighing her up, and in saving the 
cargo. If they took no part in those exertions, it could only 
be, because they perceived, that the persons employed in the 
service would perform it as well without them. They had 
been the immediate instruments of saving her from her origina! 
danger, and of bringing her to the place, where these other 
parties were enabled to complete her recovery.’ Language 
more exact or expressive could not well be found; and it 
applies with tenfold more force to the circumstances of the 
present case than to those of the case before him. 
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Much stress has been laid on the ascertainment of the point, 
whether Wheelwright or Metcalf was in the command after 
the Ewbank parted from the Padang on the voyage to Boston. 
I do not attach any considerable importance to this fact, let it 
be decided whichever way it may be. Metcalf, being origin- 
ally placed in the command by the master and owner of the 
Hope, must, in contemplation of Jaw, be deemed to be the 
commander de jure during the whole voyage. No person 
had any legal right to displace him, while he remained on 
board; and if he consented to act under another person, it 
must be deemed a mere voluntary obedience, binding on him 
personally, but not necessarily on the owners of the Hope. 
The evidence in the case, however, leaves the point quite 
equivocal. And I rather incline to the belief, that in fact both 
Wheelwright and Metcalf exercised command on board in the 
character of equals, without either of them yielding any ac- 
knowledged superiority to the other. But this is in my view 
quite immaterial ; for no one can doubt, that Wheelwright was 
the real dur facti, the strong, prevailing, skilful mind, that led 
throughout the voyage. Metcalf appears from the evidence 
to have been a man not of very high character, occasionally 
at least given to intemperance, and somewhat deficient in 
energy and skill. On the other hand, it is but a moderate 
tribute to Wheelwright-to say, that every line of the testi- 
mony proves him to be an accomplished seamen, of uncommon 
skill and energy and spirit. I have no private doubt, that he 
conducted in fact, whatever he might be in form, the great 
operations of the voyage. It was the common case of the 
dominion of the strong over the weak or inefficient. 

The grounds, then, upon which an attempt is made to ex- 
clude the Hope from any share in the salvage wholly fail, 
treated as matter of Jaw, or as matter of fact. And the re- 
maining question on this head is, in what proportion the Hope 
is entitled to share in the salvage. ‘The District Court gave 
two fifths to the Hope and three fifths to the Padang. Both 
parties are dissatisfied with this allowance. It is insisted on 
behalf of the Hope, that she is entitled to one half, bringing 
the whole into what is called, in the homely language of the 
common law, hotcipot, and what is called, in the more refined 
language of Rome, with more classical propriety, into collation. 








84 L2w of Salvage.—Derelict.—Admiralty Practice. [July, 


Lord Stowell, in the case already cited of the Jonge Bastiaan, 
(5 Rob. 322) brought the whole property into hotchpot, and 
gave an equal share to each of the salvor-smacks. It appears 
to me, that his judgment in that particular case was perfectly 
correct and unexceptionable. But he does notaffect to lay down 
a rule to govern all cases; while cases may easily be suggested 
in which, from the inequality of the labors and perils and nature 
and extent of the services of the co-salvors, equality would not 
be equity ; though I think that, as a general rule for ordinary 
cases, the rule of equality has much to commend it by its 
simplicity and convenience of application. It has a strong 
tendency to diminish the causes of litigation; and to suppress 
that spirit among the parties, in itself so notably and pertina- 
ciously displayed in the evidence in the present case; I mean, 
the desire to found a claim of exclusive merit upon the studied 
disparagement of all other persons. Ifthe District Judge had 
followed the rule in the present instance, 1 should have felt 
great repugnance in altering it. But I confess myself better 
satisfied with the actual proportions selected by him. The 
apportionment is more exactly in regard to relative merit and 
relative perils, and relative risk of property, than a division in 
moieties would have been. On the side of the Hope, it may 
be truly said, that there was more of peril and hardship and 
suffering, with little skill and energy, and an entire want of 
success. On the part of the Padang there was great skill, 
energy and success, prompt assistance, and ready cooperation, 
but little peril or suffering. The relative services of the ves- 
sels, the Padang and the Hope, are very nearly in the propor- 
tions of the salvage. 

It has been argued, that there was positive misconduct on 
the part of the salvors of the Hope by withdrawing some part 
of the equipments and sails of the Ewbank, and by doing great 
injury to some of her cabin work and decorations. We must 
not always scan things of this sort with nice and curious eyes. 
Much must be allowed to the nature of the marine service, and 
much to the infirmities of human nature, resulting from igno- 
rance, and carelessness, and the spirit, not of wanton, but of 
unsparing abuse. This objection does not properly lie in the 
mouth of the co-salvors, but in that only of the owners of the 
property. It may justly diminish the aggregate amount of the 
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whole salvage; but it can furnish no peculiar ground of merit 
in those, who become co-salvors in the actual state of things, 
and take it for better or for worse. Now, it is not a little re- 
markable, that the owners of the saved property take no such 
objection. They are content with the actual state of things, 
imputing no blame, and seeking no redress. ‘The case is wholly 
distinguishable from that of wanton plunderage and gross mis- 
chief, which might go to the forfeiture of the claim of salvage, 
or of a part thereof. But even in such a case it would only 
go to diminish the common stock of salvage in favor of the 
injured owner, and not transfer it to the co-salvors. 

Nor do I think the distressed state of the Hope, at the time 
when she fell in with the Ewbank, can make any substantial 
difference in her merit ; at Jeast not in respect to her co-salvors. 
She might have supplied her necessities, and been excused, 
and pethaps justified in so doing, from the abundance of the 
floating derelict ship; and then have left the latter to her fate. 
She did not stop there; but having supplied herself, under- 
took the not less grateful, though perilous task ef saving the 
residue for others. It would not, I imagine, much lessen the 
merit of saving a drowning man, that the salvor was an inter- 
ested creditor. 

Upon the whole, without entering more at large into this 
part of the case, 1 am well satisfied with the decision of the 
District Court, in apportioning the salvage between the Hope 
and the Padang, according to the proportions of two fifths, and 
three fifths. But this apportionment only applies to the pro- 
portions, in which the owners, officers, and crews of the 
respective vessels, not ultimately engaged in the salvage ser- 
vice, should share, relatively to each other; and cannot be 
permitted to affect the rights of the actual salvors belonging to 
either vessel. The claims of the latter not only admit, but 
absolutely require an independent consideration. 

We are next led to the consideration of the question, what 
proportion of the salvage ought to be decreed to the owners of 
the Hope and Padang, as contradistinguished from the officers 
and crews of those vessels. The District Court decreed a 
moiety; and the appeals actually interposed, though not pro- 
fessedly dealing with the distribution of the Hope’s share, do, 
(as I think) necessarily bring the whole subject before this 
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court for review and reconsideration. And here it seems im- 
portant, if practicable, to search for some general rule; and, if 
none can be found, to establish one for ordinary cases, as the 
point must constantly present itself in almost every case of 
salvage. There have been no peculiar services, no uncom- 
mon sacrifices, and no extraordinary perils encountered by 
the salvor ships while engaged in the salvage service in this 
case, and no very large amount of property was put at risk. 
Neither of the salvor ships broke up or discontinued her 
voyage; neither of them has suffered any loss or injury in 
tackle, apparel, keel, or cargo; neither of them was exposed 
thereby to extraordinary difficulties, or has had any hair-breadth 
escapes from imminent dangers. ‘The owners of the Padang 
knew nothing, and said nothing; the owner of the Hope was 
present; but did no more than yield a ready assent to what 
was done, having no personal hazard, and assuming no extra- 
ordinary responsibility. The case, therefore, stands upon 
merits, common to all cases of this sort, and must be decided 
upon general principles. 

The owners, then, have a just claim to share in the salvage 
in all cases, where their property is put at risk, in effecting 
the salvage service. I entirely agree with my lamented 
brother, the late Mr. Justice Washington, in- declaring, that 
no stoppage on the high seas for the purpose of saving life 
is, or can be deemed a deviation from the voyage, so as to 
discharge the insurance on ship or cargo.’ The duties of hu- 
manity call upon every human being to do such acts of mercy 
and charity; and that duty is enforced by all the authori- 
tative precepts of Christianity, which no one is at liberty to 
disregard. But I farther agree with him? in holding, that any 
farther stoppage for the purpose of saving property is a devi- 
ation from the voyage, and discharges the underwriters. 
And in all cases of this sort, it is wholly immaterial, whether 
the owner stands his own underwriter, or the risk is borne by 
others at his expense. In either case his property encounters 
risks beyond those belonging to the ordinary prosecution of 
the voyage, and he is entitled to an indemnity. But the law 
does not stop short with a mere allowance to the owner of an 


1 Bond v. The Cora. 2 Wash. Cir. R. 80. 
2 Jbid, 
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adequate indemnity for the risk so taken. It has a more 
enlarged policy, and an higher aim. It looks to the common 
safety and interest of the whole commercial world in cases of 
this nature; and it bestows upon the owner a liberal bounty 
and reward, to stimulate him to a just zeal in the common 
cause, and not to clog his voyages with narrow instructions, 
which should interdict his master from salvage service. If a 
bare compensation for loss and risk were allowed, what motive 
could any owner have to suffer his voyage to be retarded ; his 
just expectations of profit to be frustrated ; his whole commer- 
cial arrangements to be suspended upon risks, which he could 
neither foresee nor guard against by any common prudence? 
The law has a wise regard to considerations of this nature ; 
and it offers, not a premium of indemnity only, but an ample 
reward, measured by an enlightend liberality and forecast. 
While I agree with Lord Stowell, that the master and crew 
are, in strict language, the only salvors; I cannot agree to the 
justice of his remark, ‘that the owners in general have no 
great claim; as to labor and danger none;’ and ‘that they 
come in only upon the equitable consideration of the eourt 
for damage or risk, which their property might have incurred.” 
This latter remark is not borne out by the subsequent prac- 
tice of that eminent Judge; for he has been liberal in awarding 
salvage to the owners. I can, with far more satisfaction, unite 
in the opinion of Mr. Chief Justice Marshall, in speaking on this 
subject in the great case of The Blaireau,’ where he says, ‘ The 
proportion allowed to the owners of the Firm,’ (the saving 
ship,) ‘ and her cargo, is not equal to the risk incurred; nor 
does it furnish an inducement to the owners of vessels to per- 
mit their captains to save those found in distress at sea, in any 
degree proportioned to the inducements offered to the cap- 
tainsand crews. Thesame policy ought to extend to all owners 
the same rewards for a service, which deserves to be encour- 
aged ; and it is surely no reward to a man made his own in- 
surer without his own consent, to return him very little more 
than the premium he had advanced.’ ‘To this it may be 
added, that it furnishes a strong inducement to officers and 
seamen not to desert their own proper duty to their owner, 
' The San Bernardo, 1 Robinson R. 178. 


2? 2 Cranch. 269. 
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and his interests for selfish purposes, by making them share 
only in subordination to, and in connexion with those interests. 
If 1 had been called upon for the first time, to say, what under 
ordinary circumstances should constitute the proportion of the 
owner, I might have hesitated; but I incline to think, that 
it would have occurred to me, that one third would be a suita- 
ble proportion. But, if I had found that proportion to have 
been adopted in other cases, and to have become in some sort, 
a habit in our Courts of Admirality, my own judgment would 
have reposed upon it with an undoubting confidence. Now, 
upon looking into the. cases, decided in the superior courts, 
exercising admiralty jurisdiction, it appears to me, that it'will 
be found to have been, if not throughout, to some extent, a habit 
of these courts to award to the owner one third of the salvage. 
That ainount has certainly been not unusual in our most com- 
mercial districts, and especially in New York and Pennsy!- 
vania.. My brother, Mr. Justice Washington, adopted ‘it 
after grave examination in the case of the Cora, (2 Wash. 
Cir. R. 80, 87;) and I find, that it has prevailed more than 
any other rule’in contested cases brought before the courts of 
the districts in which he presided. But what is of most pow- 
erful influence in this case, it was adopted by the Supreme 
Court in the case of the Blareau, (2 Cranch. R. 240, 269, 

71) after the fullest deliberation, and upon solemn argument. 
It seems to me, that that case ought to furnish a guide for all 
subordinate courts under common circumstances. I do not 
say, that the rule should be absolutely inflexible, and not 
yield to any extraordinary merits, or perils or losses on the 
part of the owners. Cases may exist, in which it may be 
quite fit to allow the owner one half, as was done in several of 
the cases stated at the bar.? But all such cases must stand upon 
very peculiar and pressing circymstances. Such circumstances 
certainly did exist in the case of the Cumberland, decided 
by the District Court in 1815. The salvage ship in that case 
actually broke up her voyage, and returned back to port, keep- 
ing company with the Cumberland through the whole period. 


1 See the Brig Harmony. 1 Peters Adm. Rep. 34, note. Ib. 43. The 
Cora, 2 Peters Adm. Rep. 361, 371. 

* See the Ship Cato, 1 Peters Adm. 48,69. The San Bernardo, 1 Rob. 
Rep. 178. The Waterloo, 2 Dodson Rep. 442. 
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And it was beyond doubt a perilous enterprise to all concerned. 
As to the case of the Mary Ford (3 Dall. R. 188), it furnishes 
no authority for a different course. In that case the distribu- 
tion was made in the District Court by the award of three 
persons named by the parties, and appointed by the court.’ 
So that the distribution was made with the consent of the 
parties in interest by way of amicable award, and can in no 
just respect be held to be the legal adjudication of the court, 
acting upon its own judgment. And the case, as to this point, 
never came before the Supreme Court, the appeal being lim- 
ited to the mere question, who was entitled to the residuum 
after the salvage was deducted. In the Havre (1 Rob. 286) 
Lord Stowell adopted the proportion of one third, in a case 
calling strongly for a high remuneration ; for it appeared, that 
the salvor-ship, (which was a whaler) had lost the chief object 
of her voyage by this service. 

Upon the whole, with the greatest deference to the opinion 
of the learned Judge of the District Court, I have come to 
the conclusion, that the owners of the Hope and the Padang 
are not, under the circumstances of this case, entitled to more 
than one third of the salvage. In so deciding, I have the 
satisfaction to know, that 1 am supported by his own judgment 
in three late cases, 1 mean those of the Boston, the Hudson, 
and the Friendship, in which he adopted the same propor- 
tion. 

In apportioning the remaining two thirds of the salvage, I 
have not the least hesitation in expressing my sense of the 
merit of Wheelwright’s services, as being in the very first rank. 
The only drawback, which there seenis to be to his full mea- 
sure of praise, is found in his conduct after his arrival in port, 
in setting up an exclusive claim for himself and his co-libel- 
lants, as the sole salvors ; and in excluding their fellow-laborer, 
Metcalf, from all share in the salvage. ‘There is manifest error 
in this; which I am not disposed to impute to any wanton 
disregard of the claims of others, but to a precipitate and rash 
judgment, acting at the moment upon warm feelings, and the 


1 See the opinion of Judge Lowell, 3 Dall. 191. 
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belief of imaginary wrongs, and the natural delusions of self- 
interest. 

In making the apportionment between the master and the 
other officers, I find the usual course has been to allow the 
master a larger proportion than the mate, even when the latter 
has been put in command of the salved ship, as she is some- 
times denominated by Lord Stowell. ‘The common proportion 
has been, as I gather, under ordinary circumstances, double 
that of the mate. And it should be so; for the master, by his 
conduct in permitting the salvage enterprise, takes upon him- 
self a great responsibility to his owners ; and no common share 
of responsibility also to the shippers of the cargo. The same 
enlightened policy Soverns here, as in other cases. The reward 
is liberal, to stimulate the master to assume the responsibility 
as the common guardian of the interests of allconcerned. But 
here, again, the rule is not inflexible. It yields to circum- 
stances of a peculiar nature; and in a case of great perils, 
sacrifices and hardships on the part of the commander of the 
actual salvors, his proportion is permitted to approach nearer 
to that of the master. In the present case I feel myself com- 
pelled to make a slight deviation from the rule, though I do it 
with extreme reluctance, on account of the singular conflict of 
claims between the two classes of salvors, and the relative 
merits of Wheelwright and Metcalf, standing as they do, in the 
same official character, and yet somewhat distinguishable in 
the order and value of their services. 

After bestowing upon the subject considerable reflection, I 
have come to the conclusion, satisfactory at least to my own 
mind, that the distribution should be according to the following 
scheme. 

In the first place, I shall decree one third of the moiety of 
the net proceeds decreed as salvage, to the owners of the 
Hope and Padang, in the proportions already intimated, of 
two fifth parts to the owner of the Hope, and three fifth parts 
to the owners of the Padang. 

In the next place,I propose to divide the remaining two 
thirds of the moiety into fifty-seven shares, to be distributed 
among the several officers and crews of the salvor ships ac- 
cording to the following classification : 
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1. The first class includes the masters and officers of 
the Hope and Padang. 


Capt. Brewster is to take nine shares, 9 
Capt. Lister “| 6 
Mr. Wheelwright “ five “ 5 
Mr. Metcalf « "four “ 4 
Mr. Weissell re three <“ 3 
2. The second class includes all those persons be- 
longing to the Hope, who were placed on board the 
Ewbank, and composed a part of her crew during the 
whole voyage. ‘To each of these there are to be as- 
signed two shares, viz. 
To Watkins, 2 
Grace, 2 
Marshall, Q 
Duggin, 2 c 
8 





3. In the third class I place Turner, who was ex- 
cluded from serving on board of the Ewbank contrary 
to his wishes, and to whom there are to be assigned 
two shares. 2 2 
4. The fourth class includes the seamen of the Pa- 
dang, who navigated the Ewbank into port, and to each 
of these I assign one share and a half, viz. 


To Eldridge, 1} 
Hilyer, 1} 
Betts, 1} 





And | assign a like proportion to Hough, the carpen- 
ter, for his meritorious services, and the peculiar circum- 
stances under which he went on board of the Padang ; 
having been very efficient as one of the original salving 
crew, Viz. Hough, 1} 13 

5. The next class includes those of the crew of the 
Padang, who remained on board of her. ‘To each of 
these there is assigned one share, viz. 


To Miller, 1 
Hatch, 1 
Dale, l 
Barrett, l 
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6. The next class includes those of the original salv- 
ing crew of the Hope, who left the Ewbank, and went 
on board the Padang. .To each of these there is as- 
signed one share, viz. 


To James, 1 
Lyman, 1 
Cornish, 1 
Smith, 1 





7. The next and last class includes the crew of the 
Hope who remained on board of her. To each of them 
(in all nine in number) there is assigned two thirds of 
one share, viz. 


To Walker, a 
Oliphant, 7 
Addison, 2 
Graves, 3 
Jones, : 
Lord, a 
Mitburn, 3 
Love, 3 
Skinner, 2. 


18 —6 shares 6 





shares 57 

It will be perceived, from the manner, in which I have 
viewed the general merits of the cause, that it has been wholly 
unnecessary for me to enter upon a minute examination of the 
great mass of conflicting testimony, as to the comparative 
merits or demerits of individual salvors. ‘That there is much 
in this testimony, which is utterly irreconcileable must be ad- 
mitted ; and on that account I rejoice, that it has not become 
my duty on this occasion to weigh in minute scales the credi- 
bility of those portions of it, which present the most distressing 
conflicts. All the testimony comes from parties in interest ; 
and therefore partakes of the common infirmities of prejudice, 
suspicion, and feeling, which belong to evidence originating in 
such sources. Salvage cases constitute one of thé class of 
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excepted cases from the ordinary rule of evidence, by which a 
party is not permitted to testify in his own cause. But the 
exception arises from the very necessity of trusting to that, or 
or of being left without proof; for in many cases no other 
persons exist, who can testify to the facts. A mere formal 
release would not in substance vary the legal credibility of 
such testimony, whatever it might do as to its competency. 
Salvors, then, are ex necessitate admitted as witnesses to all 
facts, which are deemed peculiarly or exclusively within their 
knowledge. To other facts they are incompetent. But the 
very necessity of such a resort creates in many cases, from 
rival interests, and jealousies, and passions, a sad discoloration 
of the facts. In the struggle for victory, amidst the dust and 
eagerness of the race, each becomes intent for himself, and 
indifferent to others. So that the unwelcome duty is often 
imposed upon the court, to trust little to individual statements 
of minute facts, and much to°the general aspect of the facts, as 
gathered from the res geste. In salvage cases, above all 
others, it becomes the duty of the court to place its decrees 
far more upon the general merits of all, than upon the pro- 
fessed merits of a few. ‘There is also sound policy in it; in- 
asmuch as it has some tendency to mitigate the unavoidable 
virulence of personal comparisons; and to bring into common 
bonds of peace and union those, who would otherwise join in 
the?common adventure with a warm and generous gallantry, 
and then quarrel ad internecionem about the division of the 
booty. But although I have not found myself called upon to 
comment at large upon the conflicts in the evidence, I can 
bear the most ready testimony, that it has been examined by 
the counsel on all sides with a diligence and ability worthy of 
the highest praise. 

It remains for me only to say a few words upon the subject 
of costs. And, I think, taking into consideration, how much 
of the evidence bears solely upon the merits of the particular 
salvors, without any reference to the general amount of sal- 
vage, that it would not be correct to make the costs and ex- 
penses in the District Court an equal charge upon the whole 
proceeds of the Ewbank and cargo, the effect of which would 
be to make the owners of the latter pay a full moiety. It ap- 
pears to me, that it will be more just to charge the moiety 

Q* 
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given to the salvors with three fifths of those costs and expenses, 
and to charge the remaining two fifths on the other moiety. 
The costs of all the parties salvors in this court are to be 
deemed exclusively a charge upon the moiety awarded to the 
salvors. And the claimants (the Charleston Fire and Marine 
Insurance Company,) are entitled to their costs in this court, 
the decree of the District-Court not having been varied as to 
them. ‘These costs are of course to be a charge upon the 
moiety awarded to the salvors. 

I have thus gone over all the grounds of this cause, and I 
conclude by remarking, that I shall refer it to the clerk to 
ascertain and report the amount of salvage due to each party, 
according to the principles of this decree, after deducting all 
the costs, charges and expenses. 





ART. IIl.—CAVEAT EMPTOR— THE RULE OF THE COMMON 
LAW — NOT OF THE CIVIL LAW.! 
We know of no part of the law of sale, more important to be 
understood, than the degree of responsibleness, which the law 
imposes upon the seller of goods, for defects in the thing sold: 
as, on the one hand, if the whole burden were thrown upon 
the seller, few would dare to engage in the business of selling ; 
and on the other, if it were put entirely upon the buyer, few 
would dare to buy (for the purpose of again selling) the com- 
mon articles of traffic: and thus commercial intercourse would 
be much restrained. This subject bas received considerable 
attention in this country, in the judicial decisions of different 
tribunals, and not long since in an ‘ Essay on Contracts,’ by 


1 The present article is of a very theoretical character anc but little ac- 
cords with what appears to us to be the settled law and the tendencies of 
the courts at this day. It furnishes, by an ingenious analysis, a plausible 
support to the narrow rule of the common law — so oracularly uttered by 
Lord Coke and others of his age. We have in our hands from another 
correspondent, an article on the same subject, of a more practical charac- 
ter, differing from the present in doctrine, and going into the cases, which 
we may publish hereafter. Ep. Jur. 
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Mr. Verplank. There is no little diversity of authority in our 
decisions ; and, we believe, some discrepancy of opinion among 
our speculative jurists upon the question. Some decisions seem 
to be founded upon the strict rule of the English common law; 
some upon the nice equity of the civil or Roman code: whilst 
others rest apparently upon both, and therefore in fact upon 
neither. We believe that the common Jaw furnishes a plain, 
simple and practical rule for the decision of all controversies of 
this nature: and, we conceive, that until the law is altered by 
the competent authorities, our courts are as much bound by it 
as if it were found upon every page of the statute book. But 
it is said by some to be a hard, inequitable doctrine, repugnant 
to sound morality, and productive of fraud, injustice and op- 
pression. It is put in contrast with the high toned morality of 
the civil law, (or rather of some of its commentators) and our 
judges are requested to deny its authority, and refuse its appli- 
cation. By some of them it has been disregarded; and we 
now see, in our judicial decisions, the principles of these two 
codes mingled together, and composing a third, which certainly 
possesses the negative merit of being like neither of them. We 
do not believe that the rule of the English law would have 
been disregarded, if the reasons of it had been considered — 
nor that the doctrines of the civil law would have been sought 
to be introduced, if the whole system, of which they constitute 
a part, had been thoroughly understood. ‘The former we 
consider to be admirably adapted to the interests of a com- 
mercial people —the latter, to the less complicated dealings 
of a people without much trade, and, as in fact it was, to a 
people who despised commerce. 

We propose to state the rule of the English law, and to 
explain the reasons upon which we think it founded, and to 
compare it with the Roman law upon the same subject. 

The rule of the common law is extremely simple and per- 
fectly well known. It is this— that, in the absence of an 
agreement between the parties, the seller is regponsible for 
defects only when he has been guilty of fraud. It may be 
thought that, in regard to the seller’s right to sell, or, in other 
words, his title to the thing sold, the above rule admits of an 
exception. But we believe there is none such known to the 
English law. It is true, Blackstone states, that in every sale 
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there is a warranty implied, that the seller has a right to sell, 
or that the thing which he sells is his own. ‘The authorities, 
however, upon which this doctrine is founded do not support 
the position, and with others,’ not cited by the author, show 
that, even in this case, there must be some fraud practised by 
the seller, to enable the buyer to maintain an action wzainst 
him, to recover any thing more than what he has paid for his 
purchase.’ This rule, therefore, so significantly expressed by 
the maxim ‘caveat emptor,’ (which, we believe, is first met 
with in an old statute of Edward I.) we think the only proper 
and practical rule on this subject. We proceed to give our 
reasons, and to show that it is deeply founded in the character 
and conduct of mankind. 


1 The authorities alluded to by our correspondent are undoubtedly Sprig- 
well vy. Allen, Al. Rep. 91; Roswell v. Vaughan, Cro. Jac. 197; and Dale’s 
Case, Cro. Eliz. 44. Notwithstanding these authorities, it may be regarded 
as settled Jaw that there is a warranty of title implied in the sale of per- 
sonal property, in all cases where the vendor is in possession. (Medina v, 
Stoughton, 1 Salk. 210. S.C. 1 Ld. Raym. 593.) Diffitult as it is to un- 
derstand the ground of this warranty, which was recognized as far back as 
the time of Lord Holt, without resorting to the broad and liberal construc- 
tions which have issued from courts within a few years, it is more difficult 
to grasp the reason why a warranty is implied where one sells having pos- 
session, and why it is not implied where one sells who is out of possession. 
This distinction was taken by Lord Holt in Medina v. Stoughton, and though 
it was disapproved by as great authority as Mr. Justice Buller (Pasley v. 
Freeman, 3 T. R. 57,) it seems to be generally received in the books. 
(Emerson v. Brigham, 10 Mass. Rep. 202. Ritchie v. Summers, 3 Yates, 
534. 2 Kent Com. 478.) Perhaps the rule, that warranty of title is not 
implied when the vendor is out of possession, would have a more reasonable 
character, if it were limited to cases where tle possession was adverse, though 
we are not aware that any authorities have suggested this limitation. Ep. 
Jur. 


2 As our correspondent admits that, upon a defect in title, the purchase 
money may be recovered back; we presume that he means, when he states 
that no warranty of title is implied, that there is not what, in the old books, 
is called a warranty in law, upon which an action of deceit was brought for 
the recovery of damages, and which is distinct from the implied warranties 
of the present day. The warranty in law was'‘only broken when the seller 
knowingly made a false representation ; so that it was necessary to allege 
and prove a scienter. The implied warranties of the present day are nothing 
more than undertakings implied —as the intention of parties is in other 
cases — from usage, the circumstances of the contracting parties, the nature 
of the subject matter, and the language of the contract. The old action for 
a breach of warranty was founded upon fraud—the modern action not 
necessarily so. Ep. Jun. 
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In the first place, then, the seller wishes to sell because he 
thinks it will be more for his interest to sell than not to sell ; 
and the buyer to buy, because he thinks it will be more for his 
interest to buy than not to buy, a particular thing. ‘The con- 
tract, therefore, is one of interest; and the law, in the forma- 
tion of its rules, must presume that both the parties have a 
common and ordinary degree of regard for their own interest ; 
that is, that each of them has such a regard for his individual 
interest, as the greater number of men have for theirs. 

In the second place, as all persons possess some degree of 
prudence in the transaction of those common affairs of life, 
which persons, living in a state of civilized society, are obliged 
to transact, the law must presume that all, whom it deems 
competent to contract, do or will, in fact, conduct these affairs 
with common prudence and discretion. Hence the rule of 
law must be founded upon the supposition, that the parties to 
a contract of sale will conduct themselves with that common 
and ordinary degree of prudence and discretion, which the 
generality of mankind are governed by in the common affairs 
and transactions of life. 

These two principles being admitted, it will follow, that the 
law must be founded upon, and intended to be applicable to, 
the conduct of persons, who possess a common and ordinary 
degree of regard for their own interest, and who transact the 
common affairs and business of life with a common and ordi- 
nary degree of prudence and discretion. The question, there- 
fore, js, what will be the conduct of such persons in forming 
the contract of sale? 

A person of common prudence and discretion, and posses- 
sing a common and ordinary degree of regard for his own 
interest, if engaged in the purchase of a thing, will endeavor 
to satisfy himself, by inspection or examination, of the quali- 
ties of the thing, and of its suitableness for the purpose for 
which he designs it, and, unless satisfied with the result, will 
refuse to purchase. ‘This he will do, even if the law do not 
throw the risk of defects upon him, but imposes it entirely 
upon the seller: for it is more for the buyer’s interest, to have 
such an article as he is in need of, and to have it at the time 
when he needs it, than to have a legal remedy against the 
seller. A manufacturer, engaged in purchasing dye-stuffs to 
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be used in his factory, if he be such a person as we have de- 
scribed, will use his utmost exertions to satisfy himself of the 
qualities of the commodities offered to him, and of their suit- 
ableness for his purpose, before concluding a‘bargain: for, 
setting aside the risk of the seller’s becoming insolvent, a legal 
remedy against him will neither mend the color of the manu- 
facturer’s goods, nor restore the credit of his establishment, if 
the dyes turn out, upon being used, to be bad. Hence, in 
the absence of an agreement between the parties, upon the 
conclusion of a contract of sale, the law must presume that 
the buyer has made such an examination of the thing, asa 
person of common prudence and discretion, and possessing a 
common regard for his own interest would make, and that he 
is satisfied with the result. We may, therefore, regard it as 
one of the grounds of this rule of law, that, in the absence of 
an agreement between the parties, the law will presume the 
buyer to have made such an examination of the thing, as a 
person of common prudence and discretion, and possessing a 
common and ordinary degree of regard for his own interest, 
would make, in forming a contract of sale. 

In the third place, as all persons have some knowledge of 
those articles of trade which are of daily use and necessity, the 
law must presume that every person has a common and ordi- 
nary degree of knowledge concerning their nature, qualities 
and use. It may, consequently, be considered as a maxim, 
that, in the sale of things which are of daily use and neces- 
sity, the law presumes both parties to have that common and 
ordinary degree of knowledge concerning their nature, quali- 
ties and use, which is possessed by the generality of mankind. 

Fourthly, as no person of common prudence and discretion, 
and possessing a common and ordinary degree of regard for 
his own interest, would undertake the management of a busi- 
ness of which he was ignorant, the law must presume that, 
whenever a person undertakes the purchase of an article which 
is not of daily use and necessity, he has by some means ac- 
quired such a knowledge of the commodity which he is about 
to buy, as he deems necessary to enable himself to contract 
understandingly. It must, therefore, be considered, that, in the 
purchase of things which are not of daily use and necessity, 
the buyer has acquired such a knowledge of the things which 
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he buys, as a person of common prudence and discretion would 
consider necessary to enable him to contract understandingly. 

Fifthly, as certain defects are incident to certain articles, 
that is, as particular commodities are naturally liable or subject 
to particular defects or faults, it is the part of a man of com- 
mon prudence and discretion to be upon his guard against 
such: and as, according to the two previous considerations, he 
must be presumed to possess a common and ordinary degree 
of knowledge of the nature, qualities and use of the thing 
which he buys, it may be laid down as a principle, that a 
buyer shall be presumed to be upon his guard against such 
defects as are naturally incident to the things which he is 
about to purchase. 

Defects in things, in regard to the power of discovering 
them, may be considered as of three kinds, viz. 1. Those 
which are obvious to the senses. 2. Those which may be 
discovered by an examination. 3. Such as are latent, and 
cannot be discovered but by making use of the thing. 

I. Those defects which are obvious to the senses must be 
considered as known to both parties, and considered by them, 
in their contract. 

Il. In regard to the second kind of defects; if the seller 
afford such an opportunity for examination, as a person of 
common prudence and discretion would consider necessary for 
the discovery of any defects, which are discoverable without 
making use of the thing, the buyer, being such a person as we 
have above described as to his knowledge of the thing, will be 
presumed to have made such an examination as to satisfy him- 
self concerning the qualities of the particular things which he 
is about to purchase. If the seller do not afford such an op- 
portunity for examination, as a person of common prudence and 
discretion would consider necessary to enable him to judge of 
the qualities of the thing, and the buyer nevertheless completes 
the bargain upon such examination as is afforded him; he 
must be considered as willing to incur the risk of such defects 
as might have been discovered, if proper opportunity had been 
given him for examination, which he had a right to demand 
and ought to have insisted upon. 

III. In regard to latent defects, namely, such as cannot 
easily be discovered without making use of the thing; if they 
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are such as the thing is naturally liable to, the buyer, as already 
observed, must be considered to be upon his guard against 
them ; and, therefore, if he make no agreement to the con- 
trary, to be willing to take the risk of them upon himself. 
{In case of such latent defects, as the thing is not naturally liable 
to, but which are merely accidental, neither the seller, (unless 
he be also the manufacturer or grower,) nor the buyer can be 
supposed te have any knowledge of them; and, therefore, if 
the buyer, upon making use of the thing, find it to possess 
latent defects of this description, he must consider it as his 
misfortune. “The seller is innocent (if he did not know of such 
defects); and there is no sufficient reason for throwing the loss 
upon him, upon the ground that he has received the value of 
an article free from such defects ; for it must be presumed that, 
according to the common course of business, the seller also 
paid such value, or that the thing in some way cost him such 
value. If the seller be also the manufacturer or grower, and 
the defect be such as the manufacturer or grower would 
be likely to know, that circumstance ought to create a pre- 
sumption of knowledge on his part, more or less strong, 
according to the particular nature of the defect; but if the 
defect be not such as the manufacturer or grower would be 
likely to know, it must, in the absence of fraud, be deemed to 
be the result of accident, and the misfortune of him who 
ultimately purchases the thing for use. 

Such are some of the grounds and reasons upon which, as 
it seems to us, the common law maxim of ‘ caveat emptor’ is 
founded. According to our analysis, it requires every buyer 
to conduct himself, in the making of his contracts, with common 
prudence and discretion; and if he fail to do so, the fault 
being his own, it refuses him the assistance of the law, to re- 
lieve him from an unwise, careless or improvident bargain. 
But though it demands the exercise of common prudence and 
discretion on the part of the buyer, it does not protect the 
seller in the commission of fraud. If he practice a fraud to 
deceive the buyer, and draw him into a contract which he 
would not otherwise make, and the latter is thereby deceived 
and defrauded, the law makes the seller answerable, even if 
the fraud be such that a person of common prudence and dis- 
cretion could not have been deceived. ‘This is the general 
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tule, in the absence of any subsidiary agreement between the 
parties. But the law allows the buyer to relieve himself from 
his obligation to exercise common prudence and discretion, 
and also, to guard effectually against any fraud on the part of 
the seller, by making an express agreement with him, or, in 
legal language, by taking a warranty that the thing which he 
sells shall be of any particular quality, character or descrip- 
tion. 

From this consideration of the maxim ‘ caveat emptor,’ we 
may deduce the following definition of the contract of sale, as 
it is regarded by the common law, viz.; an agreement by 
which the seller, for the price paid or to be paid, undertakes 
that the buyer shall have all his right in and to the thing sold, 
and that he has not been guilty of any fraud in making the 
contract. 

We come now to examine the civil law on this subject. In 
that code, a contract of sale is defined to be a contract, by 
which the seller for a price paid or to be paid, undertakes that 
the buyer shall freely possess and enjoy the thing sold, by a 
right of property ; or in technical language, the seller is said, 
‘prestare emptori rem habere licere.’ If we attend to these 
two definitions, we shall perceive that the civilians differed con- 
siderably from the common lawyers, in their notions of the con- 
tract; and that the higher degree of responsibleness, imposed 
by the former upon the seller, results immediately and neces- 
sarily from their different mode of defining,the contract. The 
civilians derived the engagements of the seller, 1. From the 
nature of the contract: 2. From the duty of the parties to 
preserve good faith in their contracts: and, 3. From the par- 
ticular agreement of the parties. From the first of these 
sources, the nature of the contract, they inferred two particular 
engagements, which relate to our subject, namely, that the 
buyer should not be evicted, or be deprived of the thing which 
he had bought, by another person having a better right; and 
that the thing sold should not possess certain defects, called 
redhibitory ; and from the obligation to preserve good faith, 
they implied an undertaking on the part of the seller, not only 
to be free from fraud and falsehood, but to reveal to the 
buyer, all that he knows extrinsic and intrinsic, concerning the 
thing, which the buyer is interested in knowing. ‘The obliga- 

VOL. XII.—NO. XXIII. 9 
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tions of the seller, therefore, are, to warrant the buyer against 
eviction ; to warrant against redhibitory defects; to be free 
from fraud and falsehood ; and to impart to the buyer whatever 
he knows concerning the thing, which it is for the buyer’s in- 
terest to know. We shall consider these obligations and their 
effects, in their order. I. Warranty against eviction. This 
obligation was incurred without any other act or agreement of 
the parties, than merely making the contract; and was always 
considered to be a part of it, unless there was an express agree- 
ment to the contrary, which the parties were at liberty to make. 
It is in fact, a necessary inference from the seller’s engagement 
that the buyer shall ‘freely possess and enjoy’ the thing sold. 
By it, the seller and his heirs were bound, in the first place, to 
take the defence of any action brought against the buyer to 
recover the thing sold ; and if they refused, or if they accepted 
the defence, and the buyer’s title failed, they were subjected to 
his action for an indemnity. In this action, the buyer was en- 
titled to‘recover the price paid, with such damages as he might 
have suffered in addition thereto; and in case he had been 
obliged to pay the owner for the use of the thing, or for pro- 
fits received, Or injuries done to it, to recover an indemnity for 
such payments, together with the expenses incurred. In re- 
gard to damages, a distinction was made, between the seller in 
good faith, who was ignorant of his want of title, and the 
fraudulent seller, who knew that he had none. The first was 
liable for those only, which the buyer suffered, in relation to 
the thing itself, ‘propter rem ipsam non habitam, and not for 
those occasioned extrinsecis, by means of the eviction, to his 
other goods. The fraudulent seller was liable for the whole. 
Il. Warranty against redhibitory defects. The seller, by the 
making of the contract, and from its very nature, was also con- 
sidered as warranting, that the thing sold should be free from 
such defects, as would render useless or nearly so, or injurious, 
the employing or making use of it, for the purposes, for which 
such things were bought and sold. This obligation was de- 
rived from that part of the contract by which the seller under- 
took that the buyer should possess and enjoy the thing. For 
by possession and enjoyment of the thing, the parties must have 
understood such a possession and enjoyment, as would effect 
the purpose for which the thing was designed. These defects 
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were called redhibitory, because the action, founded upon the 
obligation to warrant against them, was brought by the buyer to 
compel the seller to take back the thing sold and restore the 
price. ‘To constitute such a defect of this sort, as would en- 
title the buyer to maintain his redhibitory action, the following 
circumstances were necessary ; first, that the defect complained 
should be such as was considered to be redhibitory, in the par- 
ticular place ; second, that the buyer should have been ignorant 
of its existence ; third, that there should have been no excep- 
tion of the particular defect, from the general obligation of 
warranty ; and, fourth, that it should have existed at the time 
of the contract. And here again a distinction was made be- 
tween those cases, in which the seller had, and those in which 
he had not knowledge of the defect. The existence of red- 
hibitory defects entitled the buyer also to demand a dissolution 
of the contract, so that the parties might be placed in the same 
situation as if it had not been made. He was obliged to offer 
to restore the thing, if it continued to exist, with the fruits 
which he had received, if any. If the thing had ceased to ex- 
ist, through any fault on his part, he was still entitled to his 
action, by making an allowance to the seller of so much as the 
thing would have been worth, if it had been in existence. In 
this action, the buyer was entitled to recover the price paid, 
and interest, the expenses attending the contract, and what he 
had been obliged to incur in relation to the thing, as tolls, 
customs, &c. He was also entitled to recover damages for 
any injury occasioned by the thing to his other goods, pro- 
vided the seller had knowledge of the defect at the time of the 
contract. ‘The buyer might also, at his election, make use of 
an action, called estimatoria or quanto minoris, by which he 
was entitled to have the price of the thing diminished to its real 
value. By making his election to bring this action, he ‘ af- 
firmed the contract,’ and was enabled to keep the article for 
what it was worth to him. III. Good faith. The civilians 
held, that good faith required the seller to be free from false- 
hood and fraud ; and to impart to the buyer whatever he knew 
concerning the thing, which it was for the interest of the buyer 
to know. Positive falsehood and fraud were not only pro- 
hibited by the ancient Roman law, but even the slightest con- 
cealment on the part of the seller, of any circumstance, whether 
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intrinsic or extrinsic, was forbidden ; provided the buyer would 
be influenced by a knowledge of such fact. This strictness 
has, however, been departed from by those nations who have 
taken the civil law for their municipal code. And Pothier 
(Contrat de Vente) says, ‘ the buyer is not easily listened to, 
who complains of the concealment of some vice in the thing 
sold, unless such vice be redhibitory ; the interests of commerce 
not permitting parties to set aside their contracts, with too much 
facility, they must impute it to their own neglect that they have 
not better informed themselves of the faults which the thing 
sold might have.’ . 





ART. IV.—REPLEVIN OF GOODS TAKEN IN EXECUTION.— 
ERROR IN THE BOOKS. ~ 

Multa ignoramus, que non laterent, si veterum lectio esset fa- 
milaris. Macrosius. 


Tue general proposition, that replevin does not lie for goods 
taken in execution, is to be found in many books and is often 
cited by counsel. It is laid down in the above words by Lord 
Baron Comyns in his Digest. (Com. Dig. Replevin D.) 
Chitty, in his work on Pleading (vol. Ist, p. 189), says, ‘if a 
superior court award execution, no replevin lies for the goods 
taken by the sheriff by virtue of the execution ; and if any 
person should pretend to take out replevin, the court would 
commit him for contempt of their jurisdiction.’ In the case of 
Tiley v. Stubbs (5 Mass. 283), Parsons, C. J.—an authority 
to be deeply respected on a subject of this kind — says, ‘ chat- 
tels in the custody of the Jaw cannot at common law be re-~ 
plevied, as goods taken by distress upon a conviction before a 
justice, or goods taken in execution. For the common law 
would not grant process to take from an officer chattels which 
he had taken by legal process already issued ;’ and he cites 


1 This is found in the last corrected and improved edition of Chitty on 
Pleading. See also Chitty’s late and valuable work on the Practice of the 
Law, vol. Ist, Index, art. Replevin. 
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the Massachusetts Statute of Replevin of 1789, c. 26, $ 4, as 
altering the common law in this respect.' So also another 
great authority, Mr. Dane. (5 Digest, 516.) This statute 
authorizes the suing of a writ of replevin against the officer for 
chattels which he has attached or seized in execution, provided 
the plaintiff in replevin be not the debtor. This alteration of 
the common law, as it is called by Chief Justice Parsons, is 
said to have been productive of much practical inconvenience, 
and it is referred to the wisdom of the legislature whether, in 
this respect, the common law should or should not be restored, 
(Isley v. Stubbs.) 

It is proposed to show that the rule, as laid down by Baron 
Comyns, is limited to cases of replevin by the party against 
whom execution has issued —that the more extended rule of 
Chitty and of Chief Justice Parsons is founded in a misunder- 
standing of the common law, and that the Massachusetts statute, 
which was supposed by the latter to have altered the common 
law, was in fact a declaration of it—in other words, that the 
rule of the statute, to wit, that a writ of replevin may be sued 
against the officer for chattels, which he has attached or seized 
in execution, provided the plaintiff in replevin be not the exe- 
cution debtor, is the very rule of the common law.’ Nothing 
will be said upon the alleged practical inconvenience of this 
rule — that being a topic, which would deserve ample consider- 
ation, if the discussion were upon the establishment or adoption 
of the rule, but which cannot affect the question, whether the 
common law has been rightly or wrongly understood. 

Before entering upon the discussion, it may be well to state 
how the question stands in different states. In New York, in 
Thompson v. Button (14 Johns. 86); Gardner v. Campbell 
(15 Johns. 402), it was held that replevin would lie for goods 
taken in execution —they not being, at the time, in possession 
of the execution debtor, and afterwards, in Clark v. Skinner 
(20 Johns. 470) —a case, which contains more learning and 


' Chief Justice Parsons is said to have been the author of this statute. 

* Itis understood, of course, that the plaintiff in replevin must be the pro- 
prietor,or which amounts to the same thing, be entitled to the possession of the 
chattel in question, in order to maintain his action. Thisis the very ground- 
work of replevin, which it could not have been the intention of the legis- 
lature to disturb, and which will be recognised throughout the present 
article. 


Q* 
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correct reasoning on the present subject than any other to be 
found in the books —the rule was extended, it is believed, to 
all cases where the goods of a stranger to the execution.are 
taken.’ In Judd v. Fox (9 Cow. 263), the court appear to 
have returned again to the more limited doctrine of the first 
cases, without once referring to the elaborate judgment in Clark 
v. Skinner. It does not appear that this case was cited at the 
bar. Can it be presumed that it was not brought to the mind 
of the court? In Pennsylvania, the courts have been relieved 
from considering this question by a statute passed 1779, declar- 
ing all writs of replevin, issued for any owner of goods taken in 
execution, to be irregular, erroneous and void, —it appearing 
from the Journals of the Assembly (Journ. 27th March, 1779. 
See Malholm v. Cheney, Addis. 301,) that it was the intention 
of the legislature to prevent replevins by third persons for goods 
taken in execution. In Maryland, the case of Cromwell v. 
Owings (7 Har. & John. 57) has laid down the doctrine in. its 
full extent, that goods taken under an execution cannot be 
replevied out of the officer’s hands, either by a stranger or by 
the defendant in the judgment, and this whether such goods, 
when taken, were in the possession of the defendant or not. 
Not an old authority is referred to by the court, or the slightest 
endeavor made to go behind the concise rule of Comyns. 

I shall, in the first place, look at the question upon principle, 
referring at the same time to some settled doctrines which relate 
to replevins; and, in the second place, endeavor to show that 
the authorities in the books, some of them support, while none 
are inconsistent with the above propositions. I shall endeavor 
to bring before the reader all that can be found, which may 
assist him in forming an opinion upon the question — aiming to 
be full, even at the risk of being tedious, and only expecting, 
in the language of Lord Holt, to stir those points, which wiser 
heads in time may settle. 

I. It is said by Blackstone (Comm. vol. 3, p. 147,) that the 
action of replevin obtains only in one instanceof an unlawful 
taking, that of a wrongful distress. It was the citation of this 


1 «If I leave my watch to be repaired’ says Platt, J., in the above case, 
‘or my horse to be shod, and it be taken on a fi. fa. against the watch-maker 
or blacksmith, shall I not have replevin? If the owner put his goods on 
board a vessel to be transported, shall he not have this remedy, if they are 
taken on execution against the master of the vessel ?’ 
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position of the elegant, but often inaccurate commentator, that 
drew from Lord Redesdale the remark, which has been since 
so often quoted: ‘I am sorry to hear Mr. Justice Blackstone’s 
Commentaries cited as an authority; he would have been 
sorry himself to hear the book so cited; he did not consider it 
such.’ (Shannon v. Shannon, 1 Sch. &Lef. 327.) The defi- 
nition is by far too narrow, and authorities will be found from 
the earliest times, of a replevin where there has been no dis- 
tress. (See Vin. Ab. Replevin, B & C; 2 Cro. Eliz. 824.) 
Other and more correct definitions extend it to all cases of 
goods and chattels unlawfully taken. (Com. Dig. Repl. A.) 
Spelman in his Glossary (p. 485) describes it thus — replegiare 
est rem apud alium detentam, cautione legitima interposita, 
redimere, without any limitation to cases of distress. The 
definition of Gilbert is full and explicit. ‘A replevin is a jus- 
ticial writ to the sheriff, complaining of an unjust taking aud 
detention of goods or chattels.’ (Gilb. Rep. Impey’s ed. 80.) 
Late authorities support these definitions, and none with more 
firmness than Parsons, C. J. in Isley v. Stubbs, where his lan- 
guage is that replevin lies for him, who has the general or 
special property in chattels against him who has wrongfully 
taken them. (See also Hopkins v. Hopkins, 10 Johns. 373; 
Cummings v. M’Gill, 2 Tay]. 98; Shearick v. Huber, 6 Bin. 
2.) In other cases the remedy by replevin is declared coexten- 
sive with that by trespass de bonis asportatis. (Bishop v. 
Montague, Cro. Eliz. 824; Pangburn v. Patridge, 7 Johns. 
143; Thompson v. Button, 14 Johns. 87, Per Thompson, 
C. J.; Clark v. Skinner, 20 Johns. 467, Per Platt, J.) In 
the last case Platt, J. says that replevin lies in favor of any 
person whose goods are taken by a trespasser, and that the 
ancient authorities sanction the doctrine to this extent. (2 
Edw. 1V. 16, Danby, J.; Winch, 26; Plowd. 281.) 

The St. of Marlbridge, 52 Hen. 3, c. 21, which was declar- 
atory of the common law, provides that if the beasts of any man 
be taken and wrongfully withholden, the sheriff, after complaint 
made to him thereof, may deliver them without let or gainsay- 
ing of him that took the beasts. 

Now, both upon principle and authority, it is easy to show 
that an officer, taking the goods of a person, not a debtor in the 
execution, is liable as a trespasser. A command to arrest the 








108 Replevin of Goods taken in Execution. [July, 


person or seize the goods of A is no authority against the person 
or goods of B. (Mulholm v. Cheney, Addis. 301.) If the 
officer, having an execution against A, undertakes to execute 
it upon goods in the possession of B, he assumes upon himself 
the responsibility of showing that such goods were the property 
of A. And if he fail,to do this, he is a trespasser by taking 
them. (Thompson v. Button, 14 Johns. 87.) Actions of 
trespass, against officers transgressing, are among the most 
common actions in our courts, and they depend upon the same 
principle as actions of assault aud battery, or false imprison- 
ment, by one who is arrested on a writ or warrant against 
another person. In such case, there is no authority for the 
arrest, and the person making it, whether by mistake or design, 
is a mere trespasser. (Commonwealth vy. Kennard, 8 Pick. 
135.) 

From the above propositions, that rep!evin lies for a tortious 
taking and is coextensive with trespass, and that the misappli- 
cation of a precept by an officer is a trespass, it seems to follow 
clearly that replevin is a proper remedy at common law, against 
an oflicer for chattels which he has attached or seized on exe- 
cution, provided the plaintiff in replevin be not the debtor; and 
consequently that the rule of Comyns, that goods taken in exe- 
cution cannot be replevied, must be limited in this regard. The 
goods can only be deemed to be in the custody of the law, when 
rightfully taken. It would be a strange proposition, that an 
officer, who makes himself a trespasser by a misapplication of 
his process, could take goods into such custody that they could 
not be reached specifically by the owner, through some legal 
remedy ; especially, as it has been decided by the Supreme 
Court of Massachusetts, that the owner in such case would be 
authorized to use force for the protection of his property (Com- 
monwealth v. Kennard) ; and also, by the King’s Bench, that 
he may take them out of the custody of the sheriff, even by 
stratagem (Earl of Bristol vy. Wilsmore, 1 B. & C. 514. S. 
C.2D.& R. 755. See 1 Chitty’s Pract. 130). The party 
may defend his goods against the invasion of an officer, by 
kicks, cuffs, clubs, &c. (molliter manus imposuit) or retake 
them by stratagem, but may not peaceably replevy them.’ 


1 When goods are in the custody of the low, being taken as a distress, 
the taking them back by force is considered as an atrocious injury and de- 
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Reason seems to point out the above limitation of the rule 
of Comyns as proper. ‘To allow the defendant in the execu- 
tion to question the validity of the seizure in an action of re- 
plevin would be against public policy ; for it would be moving 
in a circle, and the creditor would never receive the fruits of 
the execution. ‘There would be, in the language of Hudibras, 
quoted by Brackenridge (arguendo, Mulholm v. Cheney, Ad- 
dis. Rep. 301,) ‘no end to th’ everlasting suit.” But such 
reasoning has no application to the rights of a stranger, whose 
property has been wrongfully taken on an execution against 
another person. (Clark v. Skinner, 20 Johns. 470.) ‘The 


nominated a rescous, (3 Black. Com. 146.) How strangely inconsistent is 
this with the law in the last cases cited above, if it be true that the goods 
of a stranger taken on execution against another person are in the custody 
of the law! Indeed, the phrase, in the custody of the law, seems to be in- 
distinct and unsettled in its meaning and application — so that one is inclined 
to believe it a sort of rhetorical common-place, which has been quoted by 
one judge and writer after another, because it was a lively expression and 
seemed to have a prescriptive right to be used as often as possible. Would 
not Bentham class it under the head of the ‘ flash language’ of lawyers? 
(See 4 Bent. Rat. of Ev. 296.) Comyns and Chief Justice Parsons consider 
goods taken in execution in the custody of the law and therefore not 
repleviable. Blackstone says, in so many words, that, in the case of a dis- 
tress, from the first taking, goods are in the custody of the law, (3 Black. 
Com. 146,) and yet distress is the great parent of replevin. Lord Coke says 
that replevin does not lie for any thing distrained for damage feasant, for it is 
in the custody of the law (Coke Lit. 47 a). And yet goods distrained are 
liable under certain circumstances to the extent of the King (King v. 

‘otton, Park. R. 113. See Evans’s Land. and Ten. 628). Further on, 
Lord Coke says, if goods be distrained without cause and impeunded, the 
owner cannot break the pound and take them out because they are in the 
custody of the law (Co. Lit. 47b). And yet when impounded they may be 
replevied. (Doct. and St. Dial. 2,cap. 27.) Viner (18 Abr. Replevin, A. 8.) 
says replevin lies of beasts in custodia. Br. Replication, pl. 54, who cites 
22 [it should be 21] Ed. IV. 66, which, upon reference, appears to have 
been a case of pound-breach. Hammond, in his Visi Prius, (p. 376) lays 
down another rule, which is often found in the books, that goods in the 
custody of the law cannot be distrained, for reasons which he promises to 
assign, but which nowhere appear. The old books abound with cases of 
goods taken on distress for an amercement or fine in a leet, still being re- 
plevied. Lakin v. Eve, Moore, 88; Godfrey’s case, 11 Coke, 42; Fletcher 
v. Ingram, 1 Ld. Ray. 69; Gins v. Dans, 2 Lutw. 1179; H. 4 Ed, II. 
25: Lev. Ent. 154; Townsend’s Tables, 251; Cornwall’s Tables, 240; 8 
Went. Plead. 92. These positions and authorities show upon what a quick- 
sand that reasoning stands, which is founded upon the above phrase. (See 
Isley v. Stubbs, 5 Mass. 283; Cromwell v. Owings, 7 Har. & John. 57.) 
It is not contended that the phrase is not susceptible of a distinct meaning ; 
but that it has been so often applied to such opposite and inconsistent cases 
as to be an uncertain premise, 
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action of replevin seems to be the only remedy to which he 
can look for any thing like satisfaction. By this he may obtain 
an immediate return of the thing itself—a specific summary 
remedy, without being compelled to await the slow result of 
trespass or trover and the unsatisfactory judgment in damages 
thereupon, for an article which, perhaps, was esteemed by him 
above price — exposed to the chance that the thing may, in the 
mean time, be eloigned or destroyed, or that the wrong-doer 
may abscond or become insolvent. 

Il. Thus much for the examination of this subject upon 
principle. Let us now approach, and review the old authorities, 
the true and full sources from which a correct conclusion in 
the present matter may be drawn. Juvat accedere fontes, atque 
haurire. In our way, let us observe the unpardonable negli- 
gence of Chitty. His rule, before quoted, is drawn from Gilbert 
on Replevin, (Imp. ed. 138.) ‘If a superior court award ex- 
ecution no replevin lies for the goods taken by the sheriff by 
virtue of the execution, and if any person should pretend to 
take out replevin, the court would commit him for contempt of 
their jurisdiction.” So far-Mr. Chitty (Plead. vol. 1. p. 189) 
borrows from Gilbert. Gilbert proceeds —‘ because by every 
execution the goods are in the custody of the law, and the law 
ought to guard them and it would be troubling the execution 
awarded, if the PARTY ON WHOM THE MONEY WAS TO BE LEVIED 
should fetch back the goods by replevin; and therefore they 
construe such endeavors to be a contempt of their jurisdiction, 
and upon that account commit the offender.’' It will be seen, 
at once, that the sentence which Mr. Chitty did not see fit to 


quote, so qualifies that which he did quote, as to furnish an en- 
” tirely different rule. 


The authorities cited by Gilbert are Lev. Ent. 152; 2 Lutw, 
1191; Rast. Ent. 275, and Brooke’s Abr. tit. Repl. pl. 22. 
Nothing, on the page referred to in Rastall’s Entries, relates to 
the present subject, and I have sought in vain to trace the refer- 
ence through the long and minute collection of precedents, under 
the title of Replevin, in that ancient volume. The case of Lev. 
Ent. 152, is Aylesbury v. Harvey, and is reported in 3 Lev. Rep. 


1Mr. Durnford in his note to Pearson v. Roberts, (Willes 672) cites 
Gilbert, and omits this important sentence. tis possible that Chitty copied 
from Durnford without referring to the original, 
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204. Itwasa replevin, in which the defendant justified that the 
plaintiff was a distiller, and did not make due entries in the 
excise office, whereupon there was an information before 
three justices, to which the plaintiff appeared, was convicted 
and adjudged to forfeit 20s.—that the justices made their 
warrant to the officers of the excise to distrain, and that a 
distress was accordingly made. It will be observed that the 
plaintiff in replevin was the party against whom the warrant 
issued. As it appears from the report, no question was made 
as to whether replevin was the proper remedy. The points 
raised were, whether the defendant should avow or justify upon 
the above facts; and whether the condemnation by the justices 
was properly pleaded with prout patet recordum. 

The case in 2 Lutw. 1191 (Winnard v. Foster et al.) was 
replevin by the plaintiff, Winnard, for a heifer and for a stack 
of hay. Foster, one of the defendants, made cognizance as 
bailiff of Y, that they were the property of one Nathaniel Day, 
and that Dawson, another defendant, brought a plaint in the 
county court against him for a debt of £14 — that a precept 
was issued and: delivered to defendant, Foster,to summon said 
Day to appear at court —that he did not appear, whereupon 
process issued to attach him by his goods and chattels, in 
obedience to which the heifer and hay were taken. ‘To this 
Winnard pleaded in bar that he was possessed of the heifer and 
hay as of his own goods, with a traverse that Day was the 
owner of them. Foster replied that the heifer and hay were 
the property of Day and upon this issue was joined. The ver- 
dict of the jury was that Day was the owner of the heifer, and 
Winnard the owner of the hay; and equal damages and costs 
were given to both plaintiff and defendants, to the amount of 
2d. damages and 40s. costs, each. Here was a replevin 
brought without objection, by a stranger to the process, to have 
a return of his goods wrongfully taken. 

Gilbert’s citation of Brooke’s Abridgment carries us to 
the Year Book, 38 Edw. Il. 3; and here we shall stand 
at the very fountain-head. This was a case of replevin. 
The defendant avowed that he brought a writ of debt in the 
court of the Lord of M. for 38s. and proceeded against 
the plaintiff in replevin, till he waged his Jaw, that he did 
not owe, in which he failed ;— that it was adjudged that the 
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defendant in replevin recover, and the beasts were delivered 
to him in execution and taken by the bailiff in the same place 
where the plea was, as in the fee of the Lord of M. After 
some dispute between the sergeants, as to the proper plea in 
this case, which it would be difficult to translate intelligibly, 
Thorp, who was Chief Justice of the Common Pleas, said, 
to the plaintiff, you must plead to the cause that they were not 
taken and delivered to the defendant; and not that he took 
them de son tort, for that would be a good plea in a writ of 
trespass. Issue was finally joined that the goods were not taken 
in execution. Whatever may be the authority of this case, it 
cannot support the doctrine that goods taken in execution may 
not be replevied by a stranger. ‘The replevin was brought by 
the defendant in the execution, and the court drove the parties 
to issue upon the question whether the goods were taken in ex- 
ecution or not. It may, perhaps, be doubtful, whether this was 
done, to try the title to the property, or to determine whether 
replevin was allowable. 

To these authorities, referred to by Gilbert, may be added 
some others, which support or, at least, are entirely consistent 
with the doctrine he has laid down — not, indeed, as it appears 
in the maimed extract given by Chitty, but as it actually is in 
the original work. Rooke’s Case (5 Coke 99) is directly in 
point. This was replevin in the Common Pleas by Rooke 
against Withers. The defendant justified the taking by authority 
of a commission of sewers directed to B. S. and others to survey 
all walls (prout in the commission) in the river Thames in the 
counties of Kent and Essex, because one Carter was assessed, 
&c. for repairing a bank, for the non-payment of which he took 
distress. Judgment was given for the plaintiff. Here replevin 
was allowed sud silentio in favor of a stranger. The comment 
of Callis, a writer of authority,’ affords a just explanation of the 
case, and takes the very distinction between replevin by a party 
to the execution and by a stranger, which it is the object of 
the present article to point out. It is as follows; (Callis on 


1¢The famous and learned Robert Callis, Esq.’ was a reader at Gray's 
Inn, 1622, when he delivered the treatise cited above. He is called by one 
of his editors ‘ a gentleman of excellent parts, both natural and acquired, and 
who had attained to great knowledge in the laws of this realm, which were 
his profession.’ 
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Sewers, 197) ‘Yet it may be objected unto me, that in Rooke’s 
case, a replevin was taken against him who detained the dis- 
tress by warrant of the Commissioners of sewers. It is true 
the book is so, which case 1 admit, and that the replevin was 
well granted there; yet I take it, it doth not contradict my 
said opinion, because there Carter was assessed, but the goods 
of Rooke were taken and detained for the sess; and Rooke 
did sue the replevin, which he might well do, because against 
him or his goods there was not any law of sewers extant or in 
force, neither was he or his goods within the privilege or juris- 
diction of the law of sewers. But if Carter’s cattle had been 
taken, who was the very party sessed, he could have had no 
replevin from the sheriff or his deputies, to deliver his cattle.’ 
Further, among, what he calls, the tenets which he holds, Callis 
lays down the following proposition; ‘If a rate or tax be im- 
posed by the laws of sewers upon J. S. and the goods of John 
Downes be taken therefor on the grounds of J. S. which were 
charged, J. D. may sue a replevin of his said cattle from the 
sheriff, for that he nor his goods were not expressly bound by 
the laws of sewers.’ (Callis 199.) 

In accordance with these authorities is the dictum of Willes, 
C. J. pronounced by Lord Eldon, ‘avery great lawyer,’ (2 Br. 
& B. 598.) In the case of Eaton v. Southby, (Willes 136)' 
the question was raised, but left undecided, whether goods 
taken in execution could afterwards be distrained, Willes, C. J. 
saying that ‘if the goods had been the goods of Dursley, [the 
tenant who had been distrained for rent in arrear] and had been 
taken by virtue of an execution aGatnst Him (which would 
have brought this point in question,) it might have required 
very good consideration, it being a pointof great consequence.’ 
The fair inference from the above is, that, in the opinion of Lord 
Chief Justice Willes, the question whether goods taken in ex- 
ecution could be distrained — and the conclusion bears equally, 
if not stronger, upon a question of replevin — could only be pre- 
sented, when the goods taken in execution belong to the party 
against whom the execution issued. 


1 The report of this case, in 7 Mod. 252, differs slightly from that referred 
to above, which it is well known was printed from the manuscripts of Lord 
Ch. Justice Willes. A sender note of a point of practice, which arose in the 
case, is also preserved in Barnes's Rep. 206. 


VOL. XII.—NO. XXIII. 10 
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Other cases in the books, where goods taken in execution, or 
distrained, in the nature of an execution, have been replevied, 
are, either, where it appears that the replevin was by the de- 
fendant in the execution, or where it does not appear, from the 
report, by whom it was brought. The following are cases of 
the first class. In Rex v. Oliver, (Bunb. 14) where it was 
ruled, if there be any distress to the crown, the person distrained 
cannot replevy and if he does an attachment shall be granted 
for the contempt. In the case of King v. Sheriff of Leicester- 
shire, there was an attachment against the sheriff and one Par- 
sons for replevying three horses seized as forfeited, upon a 
justice’s warrant, being driven in a wagon contrary to an act of 
Parliament. The court thought there was enough to excuse 
the sheriff, but granted the attachment against Parsons, whose 
horses were seized, because he knew that the justice had granted 
this warrant, but it did not appear that the sheriff did. In 
King v. Burchett (1 Str. 567, S. C. 8 Mod. 209) the court 
ordered an attachment nist against the town clerk of Guilford 
and a defendant convicted on the game act, for granting and 
suing out a replevin of goods distrained for the penalty. In 
Pritchard v. Stephen (6 Term. R. 522), a question was made, 
but left undetermined, whether goods taken under a warrant of 
distress, granted by commissioners of sewers, may be replevied 
while in the hands of the officer. In this case replevin was 
brought by the party, against whom the warrant of distress 
issued. 

The following are cases where it does not appear, from the 
report, by whom the replevin was brought. In Bradshaw’s 
case, decided in the Common Pleas, 12 Will. HI. and reported 
in Bacon’s Abr. Repl. C, and nowhere else, it was ruled that 
when an act of parliament orders a distress and sale of, goods, 
this is in nature of an execution and replevin does not lie. In 
King v. Monkhouse (2 Str. 1184), the court granted an attach- 
ment against the under-sheriff of Cumberland, for granting a 
replevin of goods distrained on a conviction for deer-stealing. 
In Cawthorne v. Campbell (1 Anst. 212), Eyre, C. B. said, 
if a man at this day, there being a seizure in order to condemna- 
tion, was to presume to replevy the goods, it would be a con- 
tempt of the court, for which an attachmept would be granted 
instantly. So, if a distress is taken upon a fee-farm rent, or 
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other duty to the crown, it is considered as a contempt to re- 
plevy, and an attachment will issue upon it, as appears by the 
case of Rex v. Oliver, which was given in the last paragraph. 

The cases above cited furnish some authority, in favor of the 
position, that goods taken in execution may be replevied by a 
stranger. [It nowhere appears that the present point was directly 
presented tothe court. And this silence or absence of authority 
one way or the other, is a strong argument in favor of the above 
position. For as, in the nature of things, a state of facts must 
often have occurred, giving rise to the present question, and as 
there are cases in which replevin of goods by a stranger to the 
execution was brought without objection —these constituting 
what may be called passive authorities —the conclusion seems 
irresistible, that the point was so well settled, as not to be raised 
for the consideration of the court. ‘The general expressions, to 
be found in the meagre reports above cited, would be but poor 
authority for the extension of a rule—especially to the denial 
of an important remedy —beyond the line which the cases 
unequivocally support. 

But, it may be objected to the authority of Winnard v. Fos- 
ter and Rooke’s case — the two cases which are most in point 
as well as to the distinct opinion-of Callis, that these relate 
to executions from inferior courts, which, it is said, are distin- 
guishable from those from superior courts in this, that replevin 
will lie for goods taken under them. If this be true, it is ac- 
knowledged that the above cases can be no guides, in deter- 





mining the force of replevin, against goods taken under execution 
from a superior court. This distinction between the executions of 
the different courts, and the reasons upon which it is founded, are 
stated by Gilbert, in his posthumous Treatise on Replevins (p. 
160, Imp. ed. 138,), so often cited inthis article. Itis believed 
that they are stated nowhere else; so that the distinction must 
stand or fall, according to the validity of the reasons he has assign- 
ed. Gilbert writes as follows: ‘If any inferior jurisdiction issues 
ai execution, a replevin will lie for the goods taken by that ex- 
ecution ; because the inferior jurisdiction being restrained within 
particular limits, the officer, who took the goods, is obliged to 
show that he took the goods within those limits, and that the 
inferior court, which issued the execution, did not exceed their 
authority in issuing it. Besides, an inferior court of record 
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cannot commit for contempt out of the court.’ Without stop- 
ping to consider how this doctrine will stand by the side of the 
general rule of Comyns and others, that goods taken in execu- 
tion cannot be replevied, which, by its very terms, embraces 
equally executions from inferior and superior courts; or to 
admire at the singular confusion which prevails, when we are 
told that goods taken in execution from a superior court cannot 
be replevied, because they are in the custody of the law, and, in 
the same paragraph, that goods taken in execution from an 
inferior court may be replevied as if they were owt of the cus- 
tody of the law, I will examine the reasons assigned by Gilbert 
for this distinction. Gilbert’s first reason is, that the inferior 
jurisdiction, being restrained within particular limits, the officer 
who took the goods is obliged to show that he took them within 
those limits, and that the inferior court which issued the execu- 
tion did not exceed their authority in issuing it. Now, this 
reason —if it can be so called — does not cover the position 
assumed. It simply points out what the officer must show, in 
order to justify the taking. It does not make out that, when 
the officer has justified, or, in other words, when the taking was 
under a legal process, the goods are not in, what is called, the 
custody of the law. ‘The second reason, that an inferior court 
of record cannot commit for contempt out of court, seems 
equally slight. It would leave goods, legally taken in execu- 
tion, out of the custody of the law, because the court could not 
inflict one particular and that an extraordinary punishment. 
The true rule would seem to be, that goods, taken in execution 
from an inferior court, are to be regarded as in the custody cf 
the law, so as to be irrepleviable, only when it appears that the 
court acted within its jurisdiction. In accordance with this is 
Wilson v. Weller, (1 Brod. & B. 57. S.C. 3 Moore, 294.) 
where it was declared, that, when a magistrate has jurisdiction 
under an act of parliament, giving distress and sale and adjudges 
accordingly, and on the party’s refusal to pay, issues a warrant 
of distress and sale, the goods taken under it cannot be replevied. 
The rule would be different in the case of an execution from a 
superior court, in favor of whose jurisdiction there is a standing 
presumption. And this is in accordance with the distinction, 
well settled in the books, and which is an important rule of 
pleading, that nothing shall be intended to be out of the juris- 
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diction of a superior court, but what expressly appears to be 
so, nor within the jurisdiction of an inferior court, but what is 
expressly alleged to be so. (Peacock v. Bell, 1 Saund. 74.) 
The only authority cited by Gilbert in support of his opinion is 
the case of Aylesbury v. Harvey, (3 Lev. 204,) of which it has 
been observed, Ist, that this question was neither agitated at 
the bar, nor decided by the bench; and 2d, that the judgment 
of the court was against the plaintiff in replevin.' (Pearson v. 
Roberts, Willes Rep. 668 note ; Bacon’s Abr. Rep. C. Dodd’s 
edition.) In opposition to this opinion may be placed the many 
cases, already examined, in which replevin was denied to the 
defendant in the execution; and also the authority of Chief 
Justice Parsons, who says generally that goods taken in execu- 
tion, and also that goods taken by distress upon a conviction 
before a justice, cannot be replevied. (Isley v. Stubbs, 5 Mass. 
283.) The opinion of Callis, quoted above, may also be cited 
to the same effect. 

The authorities cited before in the note, where replevin was 
allowed of distresses for the amercements of a leet, may seem 
to support the distinction taken by Chief Baron Gilbert. But, 
without going at large into the old and uncongenial learning of 
distresses, in order to reconcile this apparent inconsistency, it 
will be sufficient to state, on the authority of Gilbert himself, 
(Gilb. Dist. and Rep. Imp. ed. 16,) that, for fines and amerce- 
ments in leets, the lord might either distrain and sell the distress, 
and then the distress was in the nature of an execution, of the 
judgment of a court of record; or else he might impound the 
distress, and then it was repleviable ; and in support of this is 
Grisley’s case (8 Coke, 41 b). 

If the above reasoning be correct, there is no difference be- 
tween goods taken in execution issuing from a superior and an 
inferior court, where there was jurisdiction. It follows, then, 
that Winnard v. Foster, Rooke’s case and the opinion of Callis 
are authorities directly in point, and conclusively establish that 
goods taken in execution may be replevied by a stranger to 
the execution —a conclusion, consistent with all the cases in 
the books, and clearly deducible from the general principles 
which govern the action of replevin. c..s 

1 It undoubtedly was against the plaintiff, and is so stated in 3 Lev. Rep. 
204; though it is stated otherwise in Levinz’s Zntries, 152. 
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ART. V.—CAN THE DONOR REVOKE AN ACTUAL GIFT BE- 
FORE ACCEPTANCE BY THE DONEE?—NATURE OF GIFTS. 
Tuis question is stated very generally, and, in different cases 
and under different circumstances, may receive different answers. 
The law of England on this general subject is varied and mixed, 
having been partly borrowed from the civil law, and being 
partly founded on common law principles. ‘Those rules, oc- 
casionally militating against each other, have been the cause 
that at a late period Mr. Fonblanque in his Treatise on Equity, 
vol. 1. p. 193, states this question as not yet settled in his 
own country, and asks quid juris? upon it. 1 shall endeavor 
to give a full view of the subject, both at the civil and the 
common law, and to consider this question in its greatest pos- 
sible application and extent. ‘This will lead me into the doc- 
trines of donations, gifts, nudum pactum, consideration, &c., 
because those doctrines are all connected with each other and 
with the general subject. It is only in this manner that the 
principles of the law can be extracted from particular adjudged 
cases, which singly taken, give us at best but a purblind view 
of any part of our legal system ; which, considered as such, 

should be viewed at once in all its correlative parts. 

I shall begin with the civil Jaw, as the most simple and most 
closely connected system. After taking a cursory view of it, 
we shall be able to understand better the analogous rules of 
the common law. For all systems of legislation are best un- 
derstood by comparison with others, particularly when, as in 
this case, their doctrines have been partially intermixed. The 
doctrine of nudum pactum is the same at the civil, as at the 
common law, having been evidently introduced into the latter 
from the former code, as the technical denomination literally 
preserved, sufficiently indicates. But there is this difference, 
that bond fide donations or gifts are not at the civil law nuda 
pacta, for the animus donandi is itself a suflicient considera- 
tion for the act of giving, while at the common law it is other- 
wise, and the natural affection of a parent to his child is the only 
consideration, not valuable, which it recognizes in contracts. 
Even the ancient feudal gifts of land were founded on a valu- 
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able consideration, that of military and other services, which 
were always annexed to them and followed the gift as a con- 
sequence. 

Donations or gifts at civil law are of two kinds, causé mortis 
and inter vivos. The principle difference between them, is, 
that the former are revocable, while the donor lives, (See 3. 
Bin. 371) the latter when perfected by the acceptance of the 
donee, are irrevocable. 

Every donation is acontract. Donatio est contractus. ff de 
Donat. c. 10. This is evident from the nature of the thing, 
and must be so likewise at common law, for it fully answers 
Ventris’ just, though quaint, etymological definition of the 
word contract. Actus contra actum, 2 Vent. 202. 

This, however, is not the true etymology of the word con- 
tract; it comes from contractare cum alto, to treat or agree 
with some other person. But Ventris’s etymology is very ex- 
pressive of the meaning of the word. 

At civil law a donation may be of every thing susceptible of 
being given. It may be of lands, chattels, or even of choses 
in action. It may be also of an annuity, or of a sum of money 
to be paid, or chattel to be delivered by the donor at a future 
day. A contract of this kind, provided the animus donandi 
appear on the face of it, is not nudum pactum, but may be 
enforced by process of law. ‘The law, however, does not per- 
mit these contracts to rest on parol evidence, they must be at 
least in writing, and if they exceed the sum of 200 solidi, or 
about $60 of our money, they must not only be executed in 
the most solemn form known to the law, that is to say, before 
a Tabellion or notary, and registered in the office of the magis- 
ter census, who answered at Rome to our recorder of deeds. 
Such is the ancient civil Jaw, and analogous forms have been 
provided for such cases in the different countries where it pre- 
vails, 

I should have observed before, that the rule holds of this 
as of all other contracts, that it is not binding unless both 
parties have signified their consent. The civil law does not, 
like ours, presume that every man will accept what is intended 
for his benefit. 

After taking this view of the civil law on the subject before 
us, it would seem at first sight that the common law differs 
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from it toto calo. But we shall presently see that the differ- 
ence consists more in form than in. substance, and that the 
same results follow in general from both systems, though under 
different forms. 

1. At civil law you may give a house or lands asa gift 
without a valuable consideration ; at the common law you can- 
not; but if the act is not done in fraud of creditors or of any 
third person, a conveyance for a merely nominal consideration, 
say one dollar or one shilling, will be held valid. So of a 
chose in action or of any other thing, susceptible of being 
transferred. 

2. At civil law you may covenant animo donandt, to pay 
a sum of money to the object of your liberality ; by the com- 
mon law you cannot, but you may give him your bond, and 
the solemnity of the instrument implies a sufficient legal con- 
sideration, which the obligee is not bound to prove, and can 
only be controverted on the ground of fraud or mistake. 

If we compare, now, these two systems of jurisprudence, on 
the same subject matter, we shall find, that although they 
differ in form, they do not differ in substance. The civil law 
attains its object by simple and direct means, the common law 
by the aid of innocent fictions. But under both laws a gratui- 
tous gift of lands, or any thing else, may be made, provided * 
the requisite forms are complied with. If you wish to give a 
sum of money, payable at a future day, or in instalments at 
fixed periods, the form of a bond will be sufficient to execute 
your design. If lands, or chattels, or choses in action be the, 
subject of your liberality, a nominal consideration in your deed 
will answer the end. In this, both systems agree, that dona- 
tions of this kind must be made in a very solemn manner, and 
this is very right, for it would be extremely dangerous to leave 
similar transactions to be evidenced by the frail and treacher- 
ous memory of man. 

There is a species of donations, in which the common law 
almost entirely agrees with the civil law, from which the doc- 
trine has been borrowed. They are donations of chattels ac- 
companied with delivery. These are either causdé mortis or 
inter vivos. In donations causé mortis, the civil law is more 
strictly followed, they having been introduced into our system 
by the Ecclesiastical Courts and the Court of Chancery. In 
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them, as at civil law in all cases of donation, a symbolical de- 
livery is valid, as for instance that of a bond, where the debt is 
meant tobegiven. (3 Hin. 371.) It is denied that the same 
may be done inter vivos (2 Johns. 56). As these transactions 
rest on parol evidence, it would be dangerous if it were other- 
wise, for no man could trust with safety his bonds and other 
evidences of property in the hands of a third person. 

The donations, we are speaking of, are called gifts at the 
common law, and we are now to consider whether any thing 
short of actual delivery and acceptance by the donee will make 
them irrevocable. 1am astonished that Mr. Fonblanque made 
this a question, as I conceive the law is fully settled, that until 
delivery and acceptance by the donee, gifts of chattels are in 
every case revocable, for until then, as Blackstone very pro- 
perly says, there is no perfect gift. (2 Black. 440.) The 
case in | Dyer 49, a.is fully to the point. ‘If a man delivers 
to his servant on new year’s day a golden cup to give asa 
new year’s gift to a stranger, clearly he may countermand this, 
notwithstanding the gift, for this was not a gift perfectly ex- 
ecuted.’ The whole current of subsequent authorities supports 
this doctrine, and I have not been able to find one to the 
contrary. 

The case of Butler and Baker (3 Coke 26) does not at all 
contradict this principle. For Lord Coke speaks of a gift by 
deed ; not by mere delivery of a chattel. ‘The same law,’ he 
says, holds of ‘a gift of goods and chattels; if the deed is de- 
livered to the use of the donee, thé goods and chattels are in 
the donee presently.’ I should have no objection to this doc- 
trine, though I believe it is not law at this day, on account of 
the solemnity of the instrument, and would be very willing to 
apply to this case the common law principle, that every man is 
presumed to accept what is for his benefit, until the contrary 
appears. Lord Coke may have meant a gift by deed also, in 
what he is reported to have said in Wortes v. Clifion, 1 Rol. 
Rep. 61, ‘that by the civil law a gift of goods was not valid 
without delivery, but that it was otherwise by our law.’ Chief 
Justice Kent, in Noble v. Smith, (2 Johns. 55,) has well 
proved that he was mistaken at least, as to the civil Jaw, and at 
any rate, this dictum, which may be incorrectly reported, is 
generally considered at present as no authority. And it is, at 
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least, very doubtful whether a gift of a chattel by deed, without 
delivery of the chattel and acceptance by the donee, would not 
be considered as nudum pactum notwithstanding the opinion of 
Lord Coke. I would be disposed to consider it such for the 
following reasons. 

1. The use of the chattel transferred by the deed, could not 
vest in the cestuy que use by virtue of the statute of uses, 27 
Henry 8, c. 10, for that statute applies only to lands and to 
freehold estates, and even a lease for 999 years is not affected 
by it. 2 Black. 332. Therefore this transfer of a chattel by 
deed would at most create a trust in the grantee ; but trusts are 
the creatures of equity, and equity, originally derived from the 
civil law, would follow its principles in this instance, and allow 
a gift, not perfected by actual delivery, to be revoked. 

2. In doing so, equity would act in strict accordance with 
the common law ; for it is laid down in Lilly’s Abridgment, 
page 299, that if a feoffinent.is made without consideration, the 
donee takes to the use of the feoffer. As the animus donandi 
is not considered at the common Jaw as a good consideration, 
(except where supported by the ingredient of natural love and 
affection,) it follows clearly, that there being no legal considera- 
tion for the gift, the disposition or use of the chattel would re- 
main in the grantor, until actual delivery perfected the con- 
tract, and made it executed, and consequently irrevocable. 
Blackstone, indeed, tells us, 2 Comm. 328, that before the 
statute of uses, if feoffment was made to A and his heirs for the 
use of B at the common law, the true tenant (the feoffer) had 
the legal use and possession of the land, and the law took no 
notice of the use, which would seem to contradict the doctrine 
laid down in Lilly; but Blackstone does not speak here of 
feoffinents made without any consideration, and therefore his 
principle and that in Lilly may well stand together. 

The case of Atkins v. Berwick, reported in 10 Mod. 432, 
and | Stra. 165, is that which has given rise to Mr. Fonblanque’s 
doubt on this particular question, in my opinion, without any 
foundation. I shall proceed to analyse this case, as stated in 
the two reports, and it will be seen that it bears no kind of re- 
lation to a gift, (the subject before us) and therefore that it is 
not at all applicable to the present question. In 10 Mod. 432, 
the case is thus reported : 
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A. had sent a quanty of goods to B. on credit, as 1 presume, 
the case being silent on that head. BB. received the goods, but 
shortly, or immediately after (the case is again silent as to time), 
finding he was on the eve of bankruptey, he delivered a quantity 
of goods, (the greatest part of them the same he had received 
of A.) to C. for A’s. use. Before A. accepted the goods, B. 
became bankrupt, and the commissioners claimed them. The 
court were of opinion that the goods were so vested in A. by 
the delivery for his use that the commissioners had no right to 
them. 

Lord Mansfield afterwards in Farnam v. Fisher, 1. Cowper 
117, approved of this opinion, but says the true reason of it was 
that B. had refused to accept the goods which A. had sent, and 
they remained the property of A. But this cannot be, for there 
was only a part of those goods given to C. with other goods for 
the use of A. 

For my part, Iam apt to think that the true reason of the court’s 
decision, was some vague ideas of equity, for which they sought 
reasons in law, as well as they could, it appearing to them that 
A. had a better right to the goods than the creditors, and that 
there was no fraud in the case. ‘The recentness of the transac- 
tion between A. and B. on the first sending of the goods, prob- 
ably induced them to come to this conclnsion. 

This case appears much better reported in Salk. 165. There 
it appears that the goods which B. delivered to C. for the use 
of A., were all the same goods which he had sent to him be- 
‘fore. In this report the reason which the court give for their 
decision is, that there was a sufficient consideration moving from 
A. to B. to hold or to take away from B. or his assigns, the 
power of countermanding, which implies that if there had been no 
such consideration, the order of delivery to B. might have been 
countermanded before acceptance. It is true the court cite the 
case of Buller v. Baker, 3 Co. 26, which I have before noticed, 
but this appears to have been by way of make-weight to sup+ 
port an opinion, of the grounds of which they were not per- 
fectly clear. 

If we consider well the intrinsic merits of this case, we shall 
find that the decision of the court was perfectly equitable, the 
case was in fact nothing but the rescinding, by consent of the 
parties, a contract of sale, which the vendor would not have 
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entered into, if he had known that the purchaser was on the eve 
of bankruptcy. Nothing would be harder, than to interpose 
here a strict right in favor of the bankrupt’s creditors, and make 
them profit by the error of an innocent person. While the 
goods can be yet identified, it seems just that the vendor should 
have them back, and in some countries he is allowed in such 
cases to reclaim them. It is evident to me that the strong 
equity of this case was the true reason of the court’s decision, 
however they may have tried to support it on principles of strict 
law, and without taking much pains tq examine whether those 
reasons are fully satisfactory, it appears that the principle, that 
may be safely inferred from this decision, is, that if a man send 
goods toa person who is, unknown to him, on. the eve of 
bankruptcy, and that person, before he actually becomes bank- 
rupt, though in contemplation of it, but to save him from 
the general wreck, voluntarily returns the identical goods to 
him, it is a fair and just transaction which the courts will sup- 
port by all the means in their power, on account of its intrinsic 
equity. 

From all that 1 have above stated it follows: 1. That the 
common law allows of no donations or gifts, without considera- 
tion, (inter vivos) except of such chattels as pass by delivery, 
and that the gift of such is not complete, until delivery by the 
donor and acceptance by the donee, till when it is, under all 
circumstances, subject to the revocation or countermand of the 
donor. 2. That all other kinds of donations, inter vivos, 
known to the civil law, cannot be made directly at common law, 
but the same object may be obtained by means of a bond or 
deed of transfer with a nominal consideration, so as to prevent 
the operation of the doctrine of nudum pactum. D. 





ART. VI—RIGHT OF FISHERY IN THE WATERS OF ANOTHER 
STATE. 
Has the state of New Jersey a fight to prohibit the citizens of 
Pennsylvania from fishing for oysters in the Bay of Delaware, 
within one marine league of Jersey shore? 
Whether independent nations have a right to prohibit strangers 
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from fishing on their coasts, is a question which has long agitated 
the minds of publicists, and is yet undecided. Grotius de- 
cides in the affirmative and Puffendorff in the negative. See 
Grot. De Jure Belli ac Pacis, Book 2, c.2, $ 5, and Puffendorff 
on the Law of Nature and Nations, Book 4, ch. 6, $ 5. 

The reason of those who mainiain the negative is that fishes 
are inexhaustible, like air and water, and that it is unjust for 
one nation to appropriate to itself an article of food, which is 
necessary to all the world, and of which, by letting every one 
have his share, there still remains enough for themselves. 
They quote the well known passage of Ennius cited by Cicero 
in his ‘Treatise de Officiis : 

Homo qui erranti comiter monstrat viam 


Quasi lumen de suo lumine accendat, facit 
Nihilominus ipsi luceat, cum illi accenderit. 


They quote also Ovid in the 6th Book of Metam. line 350. 


Nec solemn proprium natura, nec aera fecit 
Nec tenues undas; in publica munera.— 


And lastly Virgil in the 7th A®neid. 





———Littusque rogamus 
Innocuum, et cunctis undamque auramque patentem. 

The civil law of the Romans was very liberal in this respect. 
They held that the shores, indeed, belonged to the Roman 
people, but the sea in all its extent was common to all man- 
kind. Litora in que populus Romanus imperium habet, 
populi Romani esse arbitror. Maris communem usum omnibus 
hominibus ; sed id concedendum non esse, si deterior litoris 
marisve usu eo modo futurus sit. Dig. lib. 43, tit. 8,1. 3. 

The principles and practice of Great Britain on this subject 
have varied from time to time. In the year 1602, the Danes 
attempted to prohibit the English from fishing on their coast. 
Queen Elizabeth sent an ambassador to them who in her name 
claimed the right of fishery as a natural right. ‘It is,’ said he, 
‘contrary to the law of nations to usurp a dominion over the 
seas. Princes have no jurisdiction there, except on the seas 
close to their shores, and that only for the purpose of keeping 
off pirates and enemies. The English,’ added he, ‘do not 
prohibit fishing in the Irish Channel, though both shores belong 
to them.’ Camden’s Annals, p. 839. Six years afterwards, 
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in 1608, the English endeavored themselves to prohibit the 
Dutch from fishing for herring on their coast. 7 Rapin, 58. 
They did not, however, succeed, for to this day the Dutch and 
French fish for herring on the coast of England and Scotland, 
even in the mouths of their harbors, and I have seen great 
complaints in English writers, that the Dutch draw a much 
greater profit from this fishery than the English, because they 
navigate their boats cheaper, and cure the fish better. The 
right of the Dutch to fish on the British coast is now generally 
allowed as a prescriptive right, by those who do not wish to 
enter into the general question of abstract right. 

On this principle the citizens of Pennsylvania have also a 
clear prescriptive right to fish for oysters on the coast of New 
Jersey. They have enjoyed it ever since the first settlement 
of these colonies, and it is too late now to question it. Surely 
if the British will not now venture to question the right of the 
Dutch to fish on their coast, still less can those of New Jersey 
dispute our right to fish on theirs. 

Although I have examined this question on these general 
principles, I am clearly of opinion that it is put an end to by 
the 2d section of the 4th article of our federal constitution, by 
which it is provided, that the citizens of each state ‘shall be 
entitled to all privileges and immunities of citizens in the several 
states.’ The privilege of fishing cannot be excluded from this 
general expression taken in its plain and obvious sense. 


ART. VIIL—NATURE OF AN ASSIGNMENT FOR THE BENEFIT 
OF CREDITORS.—ANSWER TO THE CRITICISM UPON CUSH- 
ING’S TRUSTEE PROCESS IN THE AMERICAN JURIST, NO. 
17. 

To THE EpiTors or THE JuRisT: 
Tue January number of the Jurist, for the year 1833, contains 
a short review of the ‘ Practical Treatise on the Trustee Pro- 


cess,’ in which the writer objects to the views, taken by the 
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author of that work, of the nature of an assignment for the 
benefit of creditors. 

Though the criticism, as well as the work, has been some 
time before the public, it is not, perhaps, too late to say a word 
in explanation of the doctrines referred to. The question is 
not one of much practical importance indeed, since, whatever 
may be our theoretical notions on the subject, the law is per- 
fectly well settled, that an assignee is liable, as the trustee of 
the assignor, in favor of his dissenting creditors, for any eventual 
surplus of the property assigned, not wanted for the purposes 
of the assignment. 

Before proceeding to the explanation proposed, it ought to 
be premised, that the author was not considering the general 
subject of an assignment, as a contract or conveyance, nor the 
nature of that contract, as between the parties to it; but, in 
pursuance of the plan of his work, was treating of it, as con- 
trolled and limited by the attachment laws, and the ‘actual 
jurisprudence’ of this commonwealth, and as between the as- 
signee and the dissenting creditors of the assignor. His object 
was to ascertain the nature of the transaction, in respect only 
to the operation of the trustee process. The title of the section, 
in which the subject of assignments is noticed, is: ‘ Of the lia- 
bility of one, who is in the possession of goods and effects, in 
which he has such a valid interest or property, as to be entitled 
to detain them against the owner or his creditors.’ An assignee 
has such a possession, and therefore the case of an assignment, 
so far as the assignee might become a trustee, was necessary 
to be considered. In the investigation of this branch of the 
general subject, it was obvious, from all the cases, that the 
courts had never regarded the case of an assignment as fur- 
nishing any peculiar ground of liability. On the contrary, it 
was expressly asserted, that the assignee’s liability was to be 
ascertained and determined by the general principles of the 
decisions, in reference to other transactions, and out of which 
the system of trustee attachment had grown up. In order, 
therefore, to determine the character of an assignment, so far 
as relates to the assignee’s liability as trustee, it became neces- 
sary to examine the other cases of the possession (with or 
without title or lien of any kind) of personal property, and the 
principles upon which the possessors had been adjudged trus- 
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tees. This was done in the paragraph numbered 53, in the 
treatise, and the result stated in the first sentence of the suc- 
ceeding paragraph, both of which are correctly quoted by the 
reviewer, [9 Am. Jur. 226-228.] ‘The reviewer does not at- 
tempt to point out any defect or inaccuracy in this analysis. 

The conclusion of the author is stated as follows: ‘The 
true nature of this kind of conveyance seems to be, that the 
assignor and assignee thereby become part owners of the pro- 
perty, according to their respective interests therein; the as- 
signee to the extent of the debts or engagements to be satisfied, 
and the assignor to the amount of the residue, with a right on 
the part of the assignee to retain possession for the particular 
purpose of turning the property into money, and appropriating 
it according to the agreement of the parties.’ ‘To this view, the 
writer of the review says, ‘ we cannot give our assent,’ (p. 226.) 
and after quoting the paragraphs above referred to, and also 
paragraph numbered 197, he remarks as follows: 


‘ An assignment of property to assignees for the benefit of such 
creditors as may become parties to the instrument within a limited 
time, in the form common in Massachusetts, evidently makes the 
assignees the legal owners of the property, and trustees! of it for 
the purposes mentioned in the assignment. If all the creditors 
become parties, the assignees are then trustees for those creditors 
to the amount of their debts, and if a surplus should remain they 
are trustees of the assignors for that surplus. If part only of the 
creditors become parties, and the rest are excluded by not having 
become parties in fime, the assignees are trustees for the assent- 
ing creditors to the amount of their debts, and for the assignor 
for any surplus which may remain. So far there is no difficulty. 
But in the case supposed by our author of a part only of the credit- 
ors having assented to the assignment, another creditor then sum- 
moning the assignees as trustees of the assignor, and other credit- 
ors subsequently assenting to the assignment, he appears to think 
it necessary to regard the assignor part owner of the property 
with the assignees in order to give effect to the trustee process. 
We do not propose to vindicate the decisions of the courts of 
Massachusetts and Maine which have given effect to the trustee 


' The reader will bearin mind that the word trustee is used in two senses, 
in our remarks, sometimes for a person made a trustee by an instrument, 
and at others for one summoned by the trustee process. The connexion 
will always show in which sense the word is used. 
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process under snch circumstances. But we do not see how the 
assignor can be regarded as a part owner. He has in form parted 
with his whole property in his chattels by an instrument admitted 
by the courts to be valid. The assignees have the undisputed 
right of selling all the chattels, the assenting creditors have a 
claim on the trustees to have all the chattels, if required, sold for 
the payment of their debts. The right of the assignor is subse- 
quent to theirs, is merely a claim on the assignees to account to 
him for the contingent surplus. If we say that the assignor is a 
part owner of the assigned property, we must also admit that the 
assenting creditors are also part owners. Their claims upon the 
fund are of the same nature, only prior to those of the assignor. 
The only difference is that the creditors are to be paid in money, 
while the assignor would have a claim on the assignees for any 
specific chattels which remained after satisfying the purposes of 
the assignment.’ 


To these remarks, it is a sufficient answer to quote the lan- 
guage of Wilde, J. in the late case of Bradford y. Tappan, 11 
Pick. Rep. 79: 

‘Then as to the objection, that the deed of assignment could 
not be good in part, and void or voidable in part, we can per- 
ceive no ground on which this objection can be maintained. A 
sale may be good in part, and void as to the residue upon which 
some third person may have obtained a prior lien. It may be 
good between the parties and void as to- creditors. It may be 
valid as to some creditors and void as to others. In the present 
case, the creditors who became parties to the deed of assignment 
are bound by it, while all other creditors may impeach it. Every 
voidable act is supposed to be good for some purpose, and is only 
to be avoided so far as law and justice may require. The deed of 
assignment, therefore, may remain binding upon all the parties to 
it, but, for the reasons given, it cannot be set up to defeat the 
plaintiffs’ claim.’ 

One remark, however, of the reviewer deserves particular 
notice. He says, ‘ He [that is, the assignor] has in form parted 
with his whole property in his chattels by an instrument ad- 
mitted by the courts to be valid.’ The instrument is admitted 
to be valid, so far only as the property assigned is required for 
the payment of those creditors who are parties to it: as to the 
surplus, it is voidable, by dissenting creditors, and becomes 
void, by an attachment on their part. But a more satisfactory 


and conclusive answer is to be found in testing the correctness 
11* 








130 Assignment for Benefit of Creditors. 


of the reviewer’s premises, by examining the conclusion to 
which they lead him. The reviewer’s conclusion is, that, ‘ the 
right of the assignor [which is all that is attachable by the trus- 
tee process] is subsequent to theirs [that is, the right of the 
assenting creditors], and is merely a claim on the assignees 
to account to him for the contingent surplus.’ Now, if this 
were so, the right of the assignor would not be attachable at 
all, or not until the contingency had happened. No principle 
can be better established, in the jurisprudence of Massachusetts, 
than that a debt or claim due upon a contingency is not attach- 
able by the trustee process. ‘This was among the very earliest 
decisions on the trustee act, and is asserted and maintained, in 
its full vigor and extent, even in the very latest. The review- 
er’s conclusion cannot be correct, therefore, because the right 
of the assignor, whatever it may be, has always been held at- 
tachable, immediately upon the execution of the instrument, 
and before any disposition of the property, and consequently 
before it could be ascertained whether there would be any 
surplus or not. 

Another objection taken by the reviewer is-stated by him as 
follows: ‘ We find it difficult to account for the idea entertained 
by our author, that an assignment for the benefit of creditors did 
not create a trust estate in the assignees for the purposes men- 
tioned in the instrument.’ The objection is predicated upon a 
note, in which the author lays it down, too broadly, although 
the assertion is properly qualified by the remarks which follow, 
that ‘an assignment in trust for creditors is not the creation of 
a trust estate for their benefit.’ In this it was not intended to 
deny that such was the nature of the transaction, as between the 
parties to it, — between whom there can be no doubt that such 
is its legal character and effect. The meaning of the author 
was merely, that an assignment did not create a trust estate for 
creditors generally, or for those who were not parties to it: 
and it certainly cannot be disputed, that this is the very doc- 
trine laid down, whether correctly or not, by Chief Justice 
Parsons, in the cases of Widgery v. Haskell, (5 Mass. Rep. 
154) and Stevens et al. v. Bell, (6 Mass. R. 342.) 

The above remarks .are intended to be made with the same 
fairness, and in the same spirit of good feeling, which charac- 
terize the article replied to. le 6. C 
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Principal cases in ‘ 

1 BAILEY. Reports of Cases in the Court of Appeals of South Carolina. 

1 HILL. Reports of Cases in the same court in 1833. 

4,5,6, CALL. Reports of Cases in the Court of Appeals of Virginia, 
1779 to 1818, and 5 Cases in the Circuit Court of the United States, 
District of Virginia. 

ACCEPTANCE. 

( Of a bill to be drawn.) A written undertaking to accept a bill 
of exchange, to be drawn by a third person, is binding in favor 
of any one to whom it is shown, and who purchases the bill 
upon the faith of such undertaking; but the bill must be pre- 
sented, or notice given of its existence, within a reasonable 
time. Kendrick vy. Campbell and Clark, 1 Bailey, 522. 

ACCESSORY. 

(Misdemeanor.) Whatever constitutes one an accessory in a 
capital offence renders him liable as principal in a misde- 
meanor. State v. Westfield, 1 Bailey, 132. 

ADMINISTRATION. 

(Order of payment.) Priority of judgment against the executor 
gives no right to priority of payment out of the assets, where 
the estate is insolvent. In marshalling the assets, debts take 
rank according to the footing on which they stood at the death 
of the testator, to which period the order of payment must be 
referred. Hutchinson v. Bales, 1 Bailey, 111. 

ADMINISTRATION BOND. 

(Action upon.) It is no objection to an action on an administra- 
tion bond, that the real plaintiff is a co-obligor in the bond; 
nor that she is a joint administratrix, and has not accounted 
for her own administration. Ordinary v. Robinson, 1 Bailey, 
25. 

ADMINISTRATOR DE BONIS NON, 


(Action on contract of first administrator.) An administrator de 
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bonis non cannot maintain an action upon a contract, made by 
the first administrator, for the sale of goods belonging to the 
estate of the intestate. The contracts of an administrator are 
personal, although they relate exclusively to the estate of his 
intestate; and there is, therefore, no privity betweenpersons 
contracting with him, and his successor. Ross v. Sutton, 1 
Bailey, 126. 

AGENT. 

1. (Submission to arbitration.) A factor, after a sale has been 
completed, cannot bind his principal by a submission to arbi- 
tration of a claim for damages, sustained by an alleged breach 
of the implied warranty of quality in the thing sold. Carno- 
chan v. Gould, 1 Bailey, 179. 

2. (Application of payments.) If a debtor pay a sum of money 
on account of distinct debts due to different creditors, to a 
common agent of all the creditors, and give no direction as to 
the order in which the money is to be applied to the debts, the 
agent may make the application according to his discretion, and 
the debtor will be bound by it. Marshall v. Nagel and Thomp- 
son, 1 Bailey, 308. 

3. ( Termination of agency.) An agent to sell has no authority to 
rescind the sale, after the contract has been completed. His 
agency terminates with the sale, and the delivery of the pro- 
ceeds to his principal. Smith v. Rice, 1 Bailey, 648. 

4. (Slave.) A master may constitute his slave his agent, and 
there is no distinction in the circumstances which constitute a 
slave and a freeman an agent. Chastair v. Bowman, | Hill. 
270. 

AGREEMENT. 

1. (Assignment.) On the 1st of May, 1779, C. having sterling 
money in Jamaica, B. agreed, in writing, to give, on receipt of 
C.’s bills for the same, his bond for payment of £700 current 
money, for each £100 sterling, payable with interest from the 
date of the bills, if honored; and when notice of payment of 
the sterling money should be received, the current money due, 
on account of it, to be put into loan office treasury notes, on 
interest, by B., and delivered to C.; but, if the bills were not 
honored, the drawer was not to be liable to damages, and B. 
was to forward the bills, by the earliest conveyance, to Jamaica, 
for payment. This was not a sale of the sterling money, unless 
the bills were honored. And if B. sold the bills before accept- 
ance, he violated the contract, and could not insist upon per- 
formance, by C., afterwards. ‘To whom, a subsequent delivery 
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of the certificates, without informing him of the circumstances, 

was no payment. Beall v. Cockburn, 4 Call, 162. 

-2. (Marriage.) Marriage agreement, by parol, made before the 
operation of the act of 1785, to prévent frauds and perjuries, 
might be enforced, upon the testimony of witnesses, of a sub- 
sequent acknowledgment, although they were not present, when 
the agreement was first made. Foster’s ex’or v. Foster, 4 Call, 
231. 

3. ( Construction.) If parties enter into an agreement stipulating 
the mode of settling past transactions between them; and add 
a clause, that, when justice requires, the agreement shall be 
departed from, it runs through the whole agreement. Braxton 
v. Willing, Morris & Co. 4 Call, 288. 

. (Assignment of damages.) Quere, Whether an agreement, for 
an assignment of damages, to be recovered in a suit then de- 
pending, be valid? Blanton v. Bracket, 5 Call. 232. 

ALIEN. 

1. (Oath of citizenship.) The oath prescribed by the act of Con- 
gress, is the only one which any law requires to be taken by an 
alien, on becoming a citizen. Exparte Granstein, 1 Hill, 
141. 

2. (British subjects.) All British subjects became aliens to this 
country, upon the declaration of independence. Commonwealth 
v. Bristow, 6 Call, 60. 

AMENDMENT. 

(Indictment.) The caption of an indictment fhay be amended at 
any time by the journals of the court. Vandyke v. Dare, lL 
Bailey, 65. 

APPORTIONMENT. 

(Surety.) ‘The doctrine of apportionments is purely an equity 
doctrine, and, even in a court of equity, is only allowed between 
parties standing in the same relation, and having the same 
equitable claims; and a surety has no such equity against the 
person to whom he is bound. James v. Malone, 1 Bailey, 
334. 

ARBITRATION. 

1. (Setting aside an award.) An award. will not be set aside, 
except for corruption or partiality in the arbitrators, or for some 
manifest error committed by them. ‘The court will never un- 
dertake to re-try the case upon its merits. Asken v. Kennedy, 
1 Bailey, 46. 

2, (Arbitrators and umpire.) Where several matters have been 
submitted to arbitration, the arbitrator may award as to part of 


th 
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them, and the umpire as to the residue: And it need not ap- 
pear on the face of either of the awards, that the arbitrators 
could not agree in relation to the matters decided by the um- 
pire. Finney v. Miller, Bailey, 81.. 

ARREST OF JUDGMENT. 

(Jurisdiction over person.) After a verdict upon the merits, in 
relation to a subject matter within the jurisdiction of the court, 
judgment will not be arrested on the suggestion of the defend- 
ant, that the court has no jurisdiction over his person. A mo- 
tion in arrest of judgment will lie only for matters apparent 
on the face of the record. State v. R. Scott, 1 Bailey, 270. 

ASSAULT AND BATTERY. 

1. (Case of.) Any offer or attempt to do violence to the person 
of another, in a rude, angry, or resentful manner, is an assault. 
Therefore, when the prosecutor had possession of a negro, 
chained to his bed post, and confined to his person by a rope, 
and the defendants broke the chain, cut the rope, and carried 
off the negro: Jfeld to be an assault. State v. Davis and 
Pardee, 1 Will, 46. 

2. ( Without malice.) Where one inflicted ¢ whipping on another 
at the request of the latter, and to save him, as it was thought, 
from a prosecution for felony, and it appeared that it was not 
done from a malicious or revengeful disposition: it was held 
not to constitute an assault and battery. State v. Beck, 1 Hill, 
363. 

ASSIGNMENT. 

({ Conflict of laws.) An assignment in trust for creditors, executed 
in New York, takes effect from its delivery there, and is enti- 
tled to precedence of a subsequent attachment levied in this 
state. West v. Tupper and Kimball, 1 Bailey, 193. 

ASSIGNMENT OF BONDS AND NOTES. 


1. (Action against a remote indorser.) [In Virginia the statute 
of Anne rendering notes negotiable is not in force. See the 
very learned argument in the Appendix to 1 Cranch’s Rep.] 
The last assignee of a promissory note cannot maintain an 
action against a remote indorser, there being neither considera- 
tion nor privity between them. Dunlop v. Harris, 5 Call, 16. 
. (Evidence against indorser of record of suit against the maker.) 
W. assignee, in blank, of M. the payee of a promissory note, 
indorsed it in blank, to R. T. H. & Co. under a special agree- 
ment, H. one of the partners of R. T. H. & Co. filling up the 
blank indorsement to himself, brought suit against the maker, 
obtained judgment, and issued a fi. fa. which was returned ‘no 
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effects.’ Whereupon he sued W. as indorser. The record of 
the suit against the maker was not proof of a suit upon the note 
assigned by the defendant ; because that record stated an as- 
signment from M. to H. who, individually, had no title to the 
note. Hove v. Wilson, 5 Call, 61. 

ASSUMPSIT. 

1. (Consideration.) Tort may be the ground of assumpsit, and 
will support an action founded on the promise. King v. M’- 
Daniel, 4 Call, 451. 

2. (By one partner, after dissolution.) If there be several part- 
ners, and one of them, after the copartnery is dissolved, as- 
sumes a partnership debt, the assumpsit binds the rest of the 
partners. Brockenbrough v. Hackley, 6 Call, 51. 

ATTORNEY AND CLIENT. 

1. (Release.) The attorney on record cannot, without special 
authority, execute a valid release to one who is liable over to 
his client, in order to render him a competent witness. Mar- 
shall vy. Nagel and Thompson, 1 Bailey, 358. 

2. (Liability of attorney.) An attorney, who has received the 
amount of a note left with him for collection by a client, and 
applied it conformably to his instructions, although the note 
was not negotiable, and was payable on its face to a third per- 
son, and no assignment to the client indorsed, is not liable to 
the party who was apparently entitled to the note, but of whose 
actual claim to the money due on it, the attorney had no notice, 
if it appear, that the party himself had placed the note in the 
hands of the client, with authority to collect it: and it makes 
no difference, that the attorney was surety for the debts, to 
which, by the direction of his client, he had applied the amount 
collected. Panny v. Caldwell, 1 Bailey, 345. 

AVERAGE AND CONTRIBUTION. 

( Vessel lost and cargo saved.) If, in order to avoid capture by 
the enemy, the master, before he reaches the port of destina- 
tion, strands the vessel; which is thereby lost, but the cargo 
saved, the cargo sha! not contribute to repair the loss of the 
ship; but the owner of the ship is entitled to freight and sal- 
vage. Eppes v. Tucker, 4 Call, 346. 

BAIL. 

1. (Action against.) A recovery against the defendant, in a dif- 
ferent form of action from that stated in the bail bond, will not 
support an action against the bail. Mussel v. Halbert, 1 Bailey, 
238. 


2. (Discharge.) The surrender, to a deputy sheriff, of a party 








136 Digest of Recent Decisions. [July, 


under bail to appear and answer to a criminal prosecution, will 
not discharge his sureties from their liability on the recogni- 
zance. State v. Le Cerf, 1 Bailey, 410. 

BAILMENT. 

(Delivery.) What constitutes a delivery of goods by a carrier, 
where no consignee has been named, depends upon the usages 
of trade. Landing cotton on a wharf in Charleston, it seems is 
not a delivery, according to the usage; but it should be stored 
to the order of the owner. Galloway v. Ilughes, 1 Bailey, 553. 

BANKRUPT. 

( When discharged in another state.) G., a citizen of Maryland, 
gave his bond, in Virginia, to B., a citizen of Virginia, and 
aferterwards, in Maryland, became a bankrupt, by the laws of 
Maryland: Under which he was duly discharged, by the com- 
petent tribunal of Maryland, under a general direction, with 
respect to his creditors. This did not discharge him, in a suit, 
afterwards brought, upon the bond, in Virginia. Banks v. 
Greenleaf, 6 Call, 271. 

BARON AND FEME. 

(Bond.) The bond of a feme-covert is void, although she live 
separate from her husband at the time of the execution; and 
in an action on the bond the coverture may be given in evi- 
dence, under a general plea of non est factum. Freer v. Walker, 
1 Bailey, 184. 

BILL OF LADING. 

( Conclusiveness of acknowledgment in.) The acknowledgment 
in a bill of lading, that the goods were shipped ‘in good order 
and well conditioned,’ is conclusive against the master and 
owner, as to the external order and condition of the goods at 
the time of the shipment, unless there be evidence of fraud, or 
mistake. Benjamin v. Sinclair, 1 Bailey, 174. 

BILLS OF EXCHANGE AND PROMISORY NOTES. 

1. (Usury.) The sale, or transfer of negotiable notes, founded 
on a legal consideration, in payment of a debt due by the 
holder, at a discount on the nominal value, is not usurious 
where the transaction is bona fide, although the holder render 
himself personally responsible for the payment by indorsement. 
In an action against him as indorser, however, the indorsee is 
not entitled to recover beyond the sum paid, or allowed, for the 
notes, and legal interest. Brock v. Thompson, 1 Bailey, 322. 

2. (Action by the holder.) The holder of a note payable to bearer 
may maintain an action upon it in his own name, although it 
was delivered to him for the use of another: the delivery con- 
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stitutes him a trustee, and he continues to be the legal owner, 
until he has executed his trust, by delivering the note to the 
person entitled. Jackson v. Heath, 1 Bailey, 355. 

(When bequeathed and the maker the executor.) Negotiable 
notes, specifically bequeathed, are not extinguished by the 
maker’s becoming executor of the testator; and if he assent to 
the legacy, and deliver the notes to the legatee, the latter, or 
any subsequent holder, may maintain an action upon them 
against him. Jb. 

( Notice.) ‘The indorser of a promissory note, who has taken 
from the maker a confession of judgment which covers the 
whole estate of the latter, as a security against his own liability 
on the indorsement, cannot take advantage of the want of 
notice of non-payment by the maker. Dank v. Myers, 1 Bailey, 
412. 

(Notice.) An agreement by an indorser to dispense with de- 
mand and notice must be express and unequivocal: nor will 
an express promise to do so, made to a third person, accom- 
panied with a knowledge of the insolvency of the maker, bind 
the indorser. Jewey v. Wilbur, 1 Bailey, 453. 

(Notice.) That each indorser should be allowed a day to give 
notice to his immediate indorser, of the dishonor of a bill, or 
note, where al] the parties reside in the same town, is a reason- 
able usage: but the holder of a note, or bill, who deposits it in 
bank for collection, is not entitled to regard the bank as holder, 
and to claim an additional day to give notice to the indorser, 
or drawer, except where it is the usage of the bank to give 
notice to the holder alone: where it is the usage of the bank 
to give notice to all the indorsers, &c., the bank cannot be 
regarded otherwise than as the mere agent of the holder through- 
out, and the latter is bound to give notice, at the farthest, on 
the last day of grace. Johnson v. Harth, 1 Bailey, 482. 
(Notice.) If the indorser have notice from the maker, that 
the note has been presented, and not paid, he is liable, although 
the holder may have neglected to give notice in due season. 
Ib. 

(Note given to co-erecutor.) Where the defendant, an exec- 
utor, gave his note to his co-executor, for funds in his hands 
belonging to the estate: held, that it is recoverable, unless the 
defendant can shew that he is in advance with the estate, and 
that the plaintiff had funds in his hands. Berry v. Tart, 1 
Hill, 4. 

(Foreign bill.) A bill drawn in one state, and payable in 

VOL. XII.—NO, XXIII. 12 








138 Digest of Recent Decisions. [July, 


another, is a foreign bill, and a demand must be made by a 
notary, whose protest under the notorial seal, is evidence of de- 
mand, non-payment, and notice. Cape Fear Bank v. Stinemetz, 
1 Hill, 44. 

10. (Personal demand not necessary when payable at bank.) Where 
the person at whose house a note is payable, is the holder, the 
examination of his own books, to see whether there are any 
assets in his hands, supersedes the necessity of a personal de- 
mand: and where a note, payable at bank, was indorsed to the 
bank, and was there on the day it fell due, it is a presentment 
for payment, and if the maker has no funds in bank, it is a 
refusal to pay; and the protest of a notary, who was also the 
book-keeper of the bank, for non-payment, is sufficient evidence 
that the maker had no funds in Bank. Bank of South Caro- 
lina v. Flagg, 1 Hill, 177. 

11. (Dispensation of demand and notice.) Where the indorser 
of a promissory note agreed with the drawer, to become pay- 
master to the holder, and sent a message to that effect to the 
latter, he has thereby dispensed with the necessity of a demand 
on the drawer, and notice of non-payment. Moor v. Haynie, 
1 Hill, 311. 

12. (Indorsement as security.) If A draws a bill of exchange in 
favor of B; and C, without any indorsement to himself, in- 
dorses the bill in blank ; and the bill is afterwards protested ; 
€ upon proof, that he indorsed it as security, may recover the 
amount of the bill from A. Call v. Scott & al., 4 Call, 402. 

13. (Restricted negotiability.) If the payee of a bill of exchange 
indorses it to be "id ‘to P. or his order only,’ it restricts the 
negotiability. Power v. Finnie, 4 Call, 411. 

14. (Notice.) What notice is necessary, on an inland bill of 
exchange? Willockv. Riddle & Co., 5 Call, 358. 

15. (Penalty for not giving notice of a protest.) ‘The penalty, for 
not giving notice of the protest of an inland bill of exchange, 
is the loss of interest and damages; but the principal is, never- 
theless, recoverable. Jd. 

16. (Indorsement without consideration.) If a person, not a party 
to a bill of exchange, put his name upon it, in blank, without 
any consideration, he is not liable as an indorser. Fitzhugh & 
al. v. Love’s ex’or, 6 Call, 5. 

17. (Indorsement with consideration.) Otherwise, if there be a 
consideration for the indorsement. Jb. 

BOARD OF CHILDREN. 

(Allowance to mother’s estate.) Whether a mother, during her 
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lifetime, charges her children with board or not, it will be 
allowed her estate after her death. Cary, &c. ex’ors of Ambler 
v. Macon & al. 4 Call, 605. 

BOND. 

1. ( Voluntary bond not void.) A bond is not void merely because 
it is voluntary; nor is a voluntary bond void, because the con- 
dition is for the faithful performance of the obligor’s duty to 
the public. ‘There is nothing unlawful in requiring a person 
to do his duty. Cross v. Gabeau and Hunt, 1 Bailey, 211. 

2. (Intorication.) A bond may be avoided by the obligor,. by 
proof that he was so drunk at the time of the execution, as to 
have been incapable of contracting: but too ready an ear should 
not be lent to such a defence: and it should never be allowed, 
where the subsequent conduct of the party is such, as to have 
the appearance of his having confirmed his contract. If, for 
instance, he does not return what he received as the considera- 
tion of his contract, the instant he is restored to his senses, the 
jury may infer, that he intends it to be confirmed. Williams 
v. Inabnet, 1 Bailey, 343. 

3. (Judgement against a co-defendant.) In an action on a joint 
bond, a plea by one defendant of a former recovery on the 
same bond against his co-defendant, without satisfaction, is no 
bar. The whole bond is not merged in a judgment against 
one of the obligors, although the bond is joint only, and not 
joint and several; and the judgment cannot avail as a defence 
to one who was not a party to, nor effected by it. Collins v. 
Lemasters and Lee, 1 Bailey, 348. 

4. (Assigned in blank.) The purchaser of a bond assigned and 

guaranteed in blank, may afterwards fill up the blank with his 

own name. Aiken v. Cheeseborough, 1 Hill, 172. 

. (Signed and sealed, and afterwards filled up.) If a blank be 
signed, sealed, and delivered, and afterwards filled up, it is no 
deed: and where, on issuing an attachment, the magistrate 
took a bond signed in blank, which he afterwards filled up and 
lodged in the clerk’s office, it was held to be void. Perminter 
v. M’ Daniel, | Hill, 267. 

BRITISH SUBJECT. 

(Inheritance of lands.) *A British subject, born before the revolu- 
tion, could not inherit lands in this country. Read v. Read, 
5 Call, 160. 

CHARITIES. 


( Exposition of devises in favor of.) Devises, in favor of charities, 


or 
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and particularly of those in favor of liberty, ought to be’ liber- 
ally expounded. Charles & al. vy. Hunnicutt, 5 Call, 311. 

CHARGE. 

(Must exhaust the personal estate before the real.) In equity, 
whether the lands be charged by the will, or the bond, of the 
ancestor, creditors must exhaust the personal estate, before 
they can resort to the lands. Garnett &c. v. Macon & al. 6 
Call, 308. 

CHARTER PARTY. 

(Declaration upon.) If the freighter stipulates to pay $13,000, 
as the agreed value of the ship, in case of her being captured 
and condemned: in a suit, upon the charter party, the declar- 
ation should shew, where, when, and by whom, she was captur- 
ed; and that the court, which condemned her, had jurisdiction. 
Stone v. Patterson, 6 Call, 71. 

COMMISSIONERS OF ROADS. 

(Indictment.) A commissioner of the roads is not liable to be 
separately indicted for not repairing his division of an estab- 
lished public road, which had been ordered by the board of 
commissioners to be discontinued. The board have no au- 
thority to order the discontinuance of such a road; but all 
the members of the board must be indicted jointly. State v. 
Broyles and Griffen, 1 Bailey, 134. 

COMPUTATION OF TIME. 

(Forfeiture — day of the date.) Wherever, in the computation 
of time, a forfeiture would be incurred, or a right divested, 
by including ‘the day of the date,’ or ‘an act done,’ it will be 
excluded, unless the contrary has been expressly provided. 
Williamson v. Farrow, 1 Bailey, 665. 

CONSTITUTIONAL LAW. 

1. (Coastruction.) The construction would be unfair, which should 
extend words of exclusion, in the constitution, used for one 
purpose, to other objects not contemplated by the framers, at 
the time. The Case of the County Levy, 5 Call, 189. 

2. (Arrest of fugitives.) Under the constitution and laws of 
the United States, a person charged with treason, felony, or 
other crime, in one state, fleeing to another, may, before de- 
mand made on the Governor, be arrested, in the state in 
which he is found, for the purpose of being surrendered to 
the state from whence he fled, either by warrant from a 
magistrate, or by private persons without a warrant, who 

may justify the arrest by shewing that prima facie a felony 
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or other crime has been committed by the prisoner in another 
state, or that he there stands charged therewith; and the 
same rule, it seems, applies to fugitives from a nation entirely 
foreign. State v. Anderson, 1 Hill, 327. ; 

(Judgment of a sister state.) To an action of debt on a judg- 
ment of a sister state, the plea of the statute of limitations 
will not be good in the courts of this state, if it would not be 
good in the state from which the judgment comes. Hinton 
v. Townes, 1 Hill, 439. 


CONFESSION OF JUDGMENT. 


(Damages laid in tobacco.) In case, if the plaintiff lays his 


damages in tobacco, and the defendant confesses judgment, 
it is not error. ‘Picket vy. Claiborne, 4 Call, 99. 


CONTRACT. 
1, 


(Mutual and independent.) On an agreement for the sale of 
land, the purchaser gave his note for the purchase money, 
payable by instalments at certain fixed periods, and the 
vendor agreed in writing to make titles to the purchaser, but 
no time was specified within which titles were to be delivered. 
Held, that the contracts of the parties were mutual and inde- 
pendent, and that in an action upon the note, it was not ne- 
cessary to prove a tender of titles. Carter v. Carter, 1 


Bailey, 217. 


2. (Illegal contract.) One, who receives money to the use of 


another on an illegal contract, cannot retain it to his own 
use, on the ground of the illegality of the contract. Owen v. 
Davis, 1 Bailey, 315. 


. (Usury.) A stipulation, that a sum of money, borrowed in 


United States Bank bills, should be returned in bills of the 
same bank, or that the borrower should pay five per cent. in 
addition to the principal and legal interest, does not render 
the loan usurious; but the excess is merely a penalty to 
secure performance of the first alternative of the stipulation, 
or a provision for making good any loss, which the lender 
might sustain by receiving payment in bills of other banks. 
The lender, however, is not entitled to recover, more than 
the principal and legal interest, of the sum loaned. Brock v. 
Thompson, 1 Bailey 322. 


. (Patent— right of selection.) If one grant a right to use and 


vend a patented invention, within a certain state, except in 
fourteen counties, and undertake to furnish a list of the coun- 
ties, to be reserved, the grantee is at liberty to make the 
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selection, until the list is furnished. Pryor v. Coulter, 1 
Bailey, 517. 

5. (Caveat emptor.) The rule of caveat emptor applies to sales 
made under process from courts of general or inferior juris- 
diction, but it may be varied by express contract. Robinson 
v. Cooper, 1 Hill 286. 

6. (Hire of a negro.) The plaintiff hired a negro to the de- 
fendant for a year, at a gross sum. After the negro. had 
been in defendant’s possession eight months, he was levied 
on under an execution against the plaintiff, taken from de- 
fendant, and detained by the sheriff for several weeks, when 
he was released and tendered back to the defendant, who 
refused to receive him: held, that the plaintiff was not enti- 
tled to recover hire for the time the defendant had the negro. 
Perry vy. Dunlap, 1 Hill, 401. 

7. (Failure to perform.) If A furnishes money to B to pur- 
chase a tract of land for A B and C, if B fails to make 
the purchase, it is a breach of the contract, to be redressed 
by suit, upon the contract; and the right of action accrues 
from the failure to purchase. Calvert vy. Bowdoin, 4 Call, 
217. 

COPARTNERS. 
1. (Acknowledgment after dissolution.) An acknowledgment by 
one partner, that a debt due to the firm has been satisfied, 
binds the partnership although made alter dissolution, unless 
it appear, that the partner making the acknowledgment had 
no authority to receive or cancel the debts of the firm, Beck- 
ham & Eckles y. Peay, 1 Bailey, 121. 

. (Liability.) A mercantile copartnership is liable to the 

holder of a promissory note, signed by one of the members 


th) 


in the name of the firm, without the knowledge or consent of 


his copartner, although the note was given for the debt ofa 
third person, unconnected with the business of the copartner- 
ship. Hawes v. Dunton & White, 1 Bailey, 146. 

3. (Admissions after dissolution.) The admissions of one partner, 
after a dissolution of the partnership, in relation to transac- 
tions of the firm during its continuance, are adinissible in 
evidence against all the partners. Kendrick vy. Cambell and 
Clark, 1 Bailey, 522. 

COSTS. 

(4dministrator.) An administrator, suing in his representative 
character, is not liable for costs, if the alleged cause of action 

arose antecedently to the death of his intestate: and it makes 
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no difference, that from the nature of the contract sued upon 
as where it was a note payable to the intestate, ‘or bearer,’ 
the administrator might have sued in his own right, if the 
cause of action appertained to the intestate, and arose before 
his death. Nor, as it seems, does it vary the rule, that the 
declaration contains counts upon promises to the administra- 
tor. Jamison y. Lindsay, | Bailey, 79. 

COTTON GIN. 

(Firture.) A cotton gin attached to the gears in the gin-house, 
on a cotton plantation, passes by a conveyance of the fee- 
simple of the land. Fairis vy. Walker, 1 Bailey, 540. 

COVENANT. 


(When it may be pleaded as a release.) To avoid circuity of 


action, a covenant may be pleaded as a release, but it must 
be a covenant between those parties only; and if it contains 
no words of release, it will not be construed such, unless it 
gives the covenantee a right of action which will precisely 
countervail that to which he is liable; and unless, too, it was 
the intention of the parties, that the last instrument should 
defeat the first. Garnett &c. v. Macon & al., 6 Call, 308. 

DAMAGES. 

(Failure to pay the debt of another.) If A promise Bto pay a 
debt, which the latter owes to C, but fails to do so; whereby 
B sustains injury, a court of equity will direct an issue to 
ascertain the damages which B has suffered. Brazton vy: 
Willing, Morris & Co., 4 Call, 288. 

DEBTOR AND CREDITOR. 

(Preference among creditors.) A debtor, although in insolvent 
circumstance:, may, unquestionably, prefer any one of his 
creditors in the payment of his debts, even after suit com- 
menced against him by another creditor. Terry v. Belcher, 
1 Bailey, 568. . 

DEED. 

1. (Heir at law.) The heir at law conveyed the land in his 

own name, but subscribed the deed as executor. The ex- 

istence of a will not being proved, held, that the deed might 
operate as a conveyance from the heir after a descent, and 

that it passed a good title. Maverick v. Austin, 1 Bailey, 59. 

. (Limitation of personal chattel.) A personal chattel may be 

limited over by deed without a conveyance to uses. Powell 

v. Brown, 1 Bailey, 100. 

3. (After-born children.) A deed of gift, to the heirs of a per- 

son, then living, recited that the donor had delivered the 


to 
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slaves, which were the subject of the gift, to the heirs. Held, 
that this recital manifested the intention of the donor to 
restrain the gift to the heirs, or children then living, and that 
children born afterwards did not take. Kitchens y. Craig, 
1 Bailey, 119. 

4. (Warranty.) The vendor in his deed described the land as 
containing ninety-one and a half acres, and after setting forth 
the boundaries, added: ‘The ninety-one and a half acres I 
warrant, be the same more or less.’ Held, to be a warranty 
of the quantity. Crawford y. Crawford, 1 Bailey 128. 

DESCENTS. 

(Where haif-sister was not born at the death of the intestate.) 
Lands were devised to J. N. then a minor, when he came of 
age. J. N. attained to 21 years, and then died intestate, and 
without issue, but leaving his mother alive, and two sisters 
E. N. and S. N. of the whole blood; a brother W. G. of the 
half blood, then born; and subsequent to the death of J. N., 
another sister of the half blood L. G. was born. Two-seventh 
parts of his lands descended on his mother; two-seventh parts 
on each of his two sisters of the whole blood; and one-seventh 
part on his brother of the half blood: But his half sister, 
not born, at his death, was entitled to no part of his estate. 
Blunt & al. v. Gee & al., 5 Call, 481. 

DEVISE. 

1. (Fee-simple—interpretation.) Devise to testator’s son, J. 8; 
but if he should die before he is of age, or has lawful issues, 
then over to the surviving children of testator. Held, that 
or must be construed and, and that J. S. took a fee, which 
became indefeasible on h's attaining full age; and that the 
limitation over was defeated, although J. S. subsequently 
died without having had issue. Scanlan vy. Porter, 1 Bailey, 
427. 

2. (Absolute properly.) Devise to testator’s daughter, E. C., 
of £4000 in the government funds during her life; and after 
her death, the interest to his four grand-children; and, at 
their decease, the principal and interest to be disposed of by 
them, to their heirs, in such proportion, as they, by their 
wills, respectively may direct; and, in case of the death of 
his grand-daughter, 8S. C., her part to his grand-daughter, 
E. C., the grand-children took the absolute property in the 
stock, after the death of the testator’s daughter, E.C. Good- 
wyn v. Taylor, 4 Call, 305. 

3. (Vested remainder.) Devise, in 1777, of the testator’s estate 
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or 


6. 


to the testator’s two daughters, after the marriage, or death, 
of their mother; but, if they died under age and without 
issue, to the children of the testator’s sister, except the child 
who should be heir to her husband... One of the daughters died 
an infant of tender age, in the lifetime of her mother, the 
other is heir to her, as it was a vested remainder, Tala- 
ferro v. Burwell, 4 Cail, 321. 


. (Tenant by curtesy.) And, if upon the death of the mother 


the surviving daughter married and had issue, which died 
immediately, and then she died, without other issue, her hus- 
band was tenant by the courtesy of all the lands: determina- 
ble fees being subject to dower and curtesy. Ib. 

(Estate tail) Devise to R. H., during his natural life, and 
no longer; and after, to his eldest son, and his heirs forever, 
gives an estate tailto R. H. Sleigh v. Strider, 5 Call, 439. 
(Use of an estate.) C.N., in 1788, devised a tract of land 
to C. N. B.; and all the residue of his lands to the testator’s 
son J. N. To his wife M. N. the use of all te said residue 
of his lands, for the benefit of his children E. N., J. N. and 
S. N., during her life, or widowhood, or until his son J. N. 
came of age; when his wife was to have the use, only, of 
the plantation whereon he lived. He then devised, to her, 
the use, during her life, or widowhood, of all the rest of his 
estate, to make use of for the benefit of his children E, N., 
J. N.andS. N. The wife was entitled to the use of the 
whole of the subjects, devised to her as aforesaid, for the 
maintenance of herself and the children, during her widow- 
hood, wilhout accountability; and upon her second marriage, 
her last husband was entitled to compensation for board of 
the children, from that time. Blunt & al. v. Gee § al., 5 


Call, 481. 


DOWER. 


1, 


to 


(One sixth of the entire fee.) In this state it has been usual 
to assess one sixth of the value of the entire fee, as equiva- 
lent to the widow’s estate for life in one third of the land; 
and, as a general rule, the same proportion should always be 
adhered to in the assessment of dower, except in extreme 
cases, of youth on the one hand, or of age and infirmity on 
the other. Wright vy. Jennings, 1 Bailey, 277. 


. (In the land only, and not in the mill on it.) B. sold a tract 


of land, with a mill on it, to C. The mill was subsequently 
carried away, and another built on the same sie. <A third 
mill, upon a more extensive plan, was afterwards built. The 
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widow of B. was entitled to dower in the land only; and not 
in the miil. . Braxton v. Coleman, 5 Call, 433. 


DURESS. 


(Process of law.) A contract, made by a party in custody, 
under process of law, cannot be avoided on the ground of 
duress, unless the arrest was without sufficient cause, or law- 
ful authority, or an improper use has been made of the pro- 
cess, in order to extort an undue advantage by its means. 
Meek v. Aikinson, | Bailey, 84. 


EJECTMENT. 


( Several defendants.) If there be three defendants in ejectment, 
who appear, at different times ; the first pleads, and, as to him, 
issue is joined; the second is admitted a defendant, but does 
not plead; the third pleads, but no issue is joined: and, in this 
state, the cause is tried, and a verdict and judgment given for 
the plaintiff, it is not error, notwithstanding there was no 
plea for the second defendant, nor issue as to the third; for 
their rights remain untouched, and may be tried, when issues 
are made up, as tothem. Hambleton y. Wells, 4 Call, 213. 


ESCAPE. 


1. (Gaol fees.) When a debtor in execution escapes from prison, 
the gaoler forfeits his right of action against the creditor for 
gaol fees. The only exception is, where the escape has been 
occasioned by the act of God, or the enemies of the country. 
Saxon v. Boyce, 1 Bailey, 66. 

2. (Measure of damages.) In an action against the sheriff for an 
escape, the solvency or insolvency of the debtor is not, in all 
cases, the measure of the plaintiff’s damages. Prima facie, a 
sheriff, who has been guilty of a voluntary escape, is liable to 
the whole extent of the debt; and it is only where there are 
circumstances of extenuation that the jury are authorized to 
give less. Futch v. Walker, 1 Bailey, 98. 


EVIDENCE. 





1. (Contradiction of witness.) The rule that a party cannot im- 
peach his own witness, is confined to the introduction of general 
evidence to destroy his credit: he may call other witnesses to 
contradict him as to particular facts relevant to the issue. 
Penny v. Massey, 1 Bailey, 32. 

2. (Subsequent declarations.) Where there has been plenary 
proof of a gift, subsequent declarations of the donor, that a gift 
was not intended, are inadmissible, And although one of the 
witnesses testify to subsequent declarations of the donor in favor 
of the gift, yet if they were not elicited by the questions of 
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counsel, and could add nothing to the weight of the proof, they 
do not furnish a ground for the admission of other declarations 
of the donor of a contrary import in reply.. But the court 
should instruct the jury to dismiss the subsequent declarations 
in favor of the gift from their consideration. M?Kane v. Bon- 
ner, 1 Bailey, 113. 


. (Forged note.) On the trial of an indictment for uttering and 


publishing a forged promissory note, knowing it to be forged, 
it is inadmissible, in proof of the defendant’s knowledge of the 
forgery, to show that another note passed by him was also 
forged. Nor does it render such evidence inadmissible, that 
the defendant had been formerly acquitted upon an indictment 
for uttering the Jast mentioned note knowing it to be forged ; 
but the objection goes only to weaken its effect with the jury. 
State v. Houston, 1 Bailey, 300. 


. (Proof of motive— Barratry.) On the trial of an indictment 


against a justice of the peace for barratry, proof that the de- 
fendant exacted illegal fees, as the condition of compounding 
prosecutions, is admissible to show the motive with which such 
prosecutions were excited by him. Proof of a distinct indicta- 
ble offence is admissible in evidence, whenever it forms part of 
the res geste of the offence for which the defendant is on his 
trial. State v. Chitty, 1 Bailey, 379. 


. (Of payee of negotiable note.) The payee of a negotiable note 


is a competent witness to prove the want of consideration, and 
that the note has been altered in a material part; and this 
without previous notice to the holder. Smith v. Administrator 
of Cheney, 1 Hill, 148. 

(Husband and wife.) In an action by husband and wife, for 
a slander imputing a want of chastity to the wife, evidence 
that they lived unhappily together, or that the husband had 


whipped his wife, is not admissible. Anonymous, 1 Hill, 251. 
. (Ancient deed.) Where a deed which recites a power of attor- 


ney under which it was executed, has been received in evidence 
without proof, as an ancient deed, the power need not be pro- 
duced. Robinson and Wife v. Craig, 1 Hill, 389. 


. (Ancient deed.) Where possession has been held for six or 


eight years, under a deed thirty years old, which had been re- 
corded soon after it purported to be executed, and there had 
been meanwhile no possession inconsistent with the deed : Held, 
that the deed was admissible in evidence without proof, as an 
ancient deed. Jd. 

(Deed of indemnity.) A deed of indemnity of anterior date, 
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is not proper evidence against a settled account. Johnson’s 
ex’ors v. Johnson, 4 Call, 38. 

10. (Proof of power of attorney.) A power of attorney to five, 
proved by one of the five, without calling the attesting witness. 
Picket v. Claibone, 4 Call, 99. 

EXECUTORS AND ADMINISTRATORS. 

1. (Providing for infant children.) It is the duty of administra- 
tors to provide for the wants and necessities of the infant child- 
ren of their intestate, until a guardian is appointed. Expendi- 
tures for this purpose form a charge upon the distributive share 
of the children, and although not properly a charge on the 
estate itself, will be regarded as gratuitous, if not entered in 
the accounts filed with the Ordinary. Ordinary vy. M’Clure, 1 
Bailey, 7. 

2. (Administration bond.) The administration bond may be put 
in suit by creditors as well as by legatees. Braxton et al. v. 
Winslow et al. 4 Call, 308. 

3. (Administration bond.) But it is necessary to obtain judgment, 
in a prior suit, against the executor, before an action upon the 
administration bond can be sustained. Jb. 

4. (Devastavit.) And the verdict should find the amount of the 
waste actually committed, for devastavit of a penny does not 
subject the executor to more than the amount of the waste 
actually committed. Jb. 

5. (Devastavit.) Paying debtsof inferior dignity is not a devastavit, 

if the executor retains assets enough to pay those of higher rank. 

Ib. 

(Legatee.) If there be two executors, one of whom is a legatee 

of part of the personal estate ; and a division of the testator’s 


6. 


- 


estate is made according to his will; subsequent to which, the 
legatee executor dies: a creditor, who afterwards obtains judg- 
ment against the surviving executor, cannot levy the execution 
upon one of the slaves allotted to the deceased executor, in the 
hands of the administrator. Chapman v. Washington, 4 Call, 
327. 

. (Specialty debt.) An administrator, who has not notice of a 
specialty debt, may pay, or confess judgment, to a simple con- 
tract creditor. Mayo v. Bentley, 4 Call, 528. 

8. (Priority of payment.) If there be two bonds, one payable at 
the death of the intestate, and the other not; the administrator 
may delay the creditor in the first with dilatory pleas, until the 

‘second becomes payable; and then confess judgment upon the 
latter, pending the prior suit upon the first, and plead it in bar 


«1! 
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of the first action. For, among creditors of equal dignity, the 
administrator may prefer either; and the second bond was 
debitum in presenti, although payable at a future day. 16. 

9. (Suit for legacy.) Although, in the case of a creditor, the 
demand must be established against the executor, béfore a suit 
can be brought upon the administration bond, yet in the case 
of a Jegatee, a suit in equity may be brought upon it, in the 
first instance ; because the decree can be made so as to operate 
against the executor in the first place, and an account of the 
assets can be taken at once. Yaliaferro’s ex’ors v. Thornton 
and wife, 6 Call, 21. 

10. (Assent to legacy.) The assent of the executor to the legacy 
need not be proved, where the legatee had possession, during 
the lifetime of the testator. Lowry v. Mountjoy, 6 Call, 55. 

FACTOR. 

(Interest and advances ) A factor, who advances funds in antici- 
pation of produce to be forwarded, is entitled to interest, but 
not to commissions, on such advances. He is not liable, until 
after demand, for interest on balances which may at any time 
be in his hands. Cheeseborough and Campbell v. Hunter, 1 
Hill, 400. 

FAILURE OF CONSIDERATION, 

1. (Title to lands.) An outstanding title in third persons is no 
defence to an action upon a promissory note for the purchase 
money of land, unless it be a subsisting title, such as will de- 
prive the party of the benefit of his purchase: It will not avail 
where the purchaser has gone into possession, and has a good 
equitable title. Carter v. Carter, 1 Bailey, 217. 

2. (Attorney — Disturbance of enjoyment.) The plaintiff by a 
deed, executed in his own name, but reciting that he was 
attorney of the patentee of a certain invention, granted, sold, 
and conveyed to the defendant a right to use the said invention. 
Held, that the deed could not bind the patentee, not being ex- 
ecuted in his name; but that, in an action on a promissory 
note for the purchase money, it lay upon the defendant to show, 
that the plaintiff himself had not the interest which his deed 
purported to convey to the defendant, or that the latter had 
been disturbed in the enjoyment of the rights intended to be 
conveyed to him by the deed. Pryor v. Coulter, 1 Bailey, 517. 

FERRY. 

(Conveyance of adjacent soil.) A ferry does not pass by a con- 
veyance of the adjacent soil; nor is a rent, reserved on the 
lease of a ferry, extinguished by the lessee’s becoming tenant 
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in fee of the landing places. Gourdine v. Davis and Lehre, | 
Bailey, 469. 


FIXTURE. 


(Agriculture.) Whatever is necessary to the full and free enjoy- 
ment of a freehold, sold for agricultural purposes, and which is 
in any way attached to it, passes, as a fixture, by a conveyance 
of the fee, although partaking of the nature of an article used 
for a trade or manufacture. Fuairis v. Walker, | Bailey, 540. 


FRAUD. 


1. (Delivery of chattel with a condition.) A verbal condition, 
annexed to a verbal sale of a chattel, that the property shall not 
vest in the purchaser, until the purchase money is paid, is valid, 
although the sale is accompanied by a delivery of the chattel ; 
nor is the possession of the vendee evidence, per se, of fraud. 
Reeves v. Harris, 1 Bailey, 563. 

2. (Possession by vendor.) Retaining possession of the chattel 
by the vendor, after an absolute sale, is not conclusive, but 
merely prima facie evidence, that the sale was fraudulent and 
pretensive. Terry v. Belcher, 1 Bailey, 568. 

3. (Jurisdiction.) Courts of equity and courts of law have con- 
current jurisdiction in cases of fraud. White v. Jones, 4 Call, 
253. 

4. (Suppression of deed.) The heir promised his mother, that, if 
she would give him, (the heir,) half of her estate, he would give 
part of his lands to his younger brother, which she orally agreed 
to: and, in consequence thereof, the heir executed three deeds 
to his brother for three several parcels of land. Two of the 
deeds were recorded ; but the third having been attested by 
two witnesses only, the mother trusted it with the heir, who 
promised to acknowledge it before a third witness: Upon dis- 
covering, however, that the mother had conveyed part of her 
property to his brother, he probably destroyed it. Equity will 
not set up the deed against the heir. Chapman v. Chapman, 
4 Call, 430. 

5. (Sale of land.) If the owner of a tract of land sees it sold to 
another person, without disclosing his title, it is a fraud, which 
forfeits his right. Engle v. Burns, 5 Call, 463. 

6. (Preference among creditors.) The law allows a debtor to give 
a preference to one creditor over another ; but it will not allow 
him to secure an advantage to himself at the expense of credit- 
ors, as the price of such preference. Smith v. Henry, 1 Hill, 
16. 
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7. (Possession after sale.) If a person buys the goods of an insol- 
vent, and advances his money at the time, and leaves them in 
the vendor’s possession, that circumstance is only one among 
the other circumstances of proof, to be left to the jury in deter- 
mining on the fair or fraudulent character of the transaction. 
It is not so conclusive of fraud as to be incapable of being ex- 
plained. But if they are given in satisfaction of a previous 
debt, and possession is retained by the vendor, that is, of itself, 
conclusive evidence of fraud. Jb. 

FRAUDS, STATUTE OF. 

( Undertaking for the debt on default of another.) An assignment 
and guaranty for the payment of a bond, is not an undertaking 
for the debt or default of another, within the meaning of the 
statute of frauds, and need not, therefore, express any consid- 
eration. Aiken v. Cheeseboroug and Campbell, 1 Hill, 172. 

FREIGHT. 

(Return cargo.) A., the owner of a brig, chartered her to R. & 
Co., to carry a cargo of tobacco from Virginia to Curracoa or 
Eustatia; from thence to Hispaniola, and back to Virginia; 
the freight to be half the tobacco shipped in Virginia, payable 
at the port of delivery in the West Indies; and £1000 paper 
money, on the vessel’s arrival in this country. The stipulated 
freight, in the charter party, was all the freight that A. was 
entitled to; and he had no right to any further freight for 
bringing back the return cargo. Love v. Ross, Shore & Co. 
4 Call, 590. 

GAMING. 

(Joint-winners — Recovery amongst.) The plaintiff and defendant 
were joint winners, at cards, of a sum of money, for which the 
loser gave his note to the defendant; the latter transferred the 
note, in payment of a gaming debt of his own, to a third person, 
who subsequently received payment, at a discount, from the 
maker ; and the period had elapsed, within which money lost 
at cards, and paid, may, under the St. 9 Ann, c. 14, be recov- 
ered back by the loser. //eld, that the plaintiff was entitled to 
recover his share of the sum paid by the maker of the note. 
Owen v. Davis, 1 Bailey, 315. 

GIFT. 

(Presumption of.) A declaration by the alleged donor of an in- 
tention to give, and subsequent possession by the donee of the 
thing intended to be given, are sufficient to authorize the pre- 


sumption that the gift was actually made. M’Cluney v. Lock- 
hart, 1 Bailey, 117. 
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GUARANTY. 

1. ( Notice.) In order to charge the guarantor, immediate notice 
must be given to him of the acceptance of his guaranty. Sol- 
lee and Warley v. Aleugy, 1 Bailey, 620. 

2. (Statute of limitations.) The statute of limitations runs against 
a guaranty from the time of its.acceptance. 10. 

GUARDIAN AND WARD. 

1. (Promise to pay the debt of ward.) The promise of a guardian, 
to pay a debt contracted by his ward, is an original, and not a 
collateral undertaking within the statute of frauds, and need 
not be in writing. Roche v. Chaplin, 1 Bailey, 419. 

2. (Contract of ward.) A guardian is not liable on a contract 
made by his ward, for board and tuition of the latter; although 
he knew his ward had made the contract, and he did not give 
notice of his dissent to it. Edmonds v. Davis, 1 Hill, 279. 

3. (Lease by.) A lease, by a guardian, for a longer time than 
the infancy of the ward, is void. Ross v. Gill and Wife, 4 
Call, 250. 

HUSBAND AND WIFE. 

1. (Presumption from absence.) An absence from the state for 
seven years, without being heard of, raises the legal presump- 
tion of the death of the husband ; but no lapse of time, when 
the husband is absent from the state, but known to be alive, by 
being seen or heard of, in Jess than seven years from the trial, 
will, of itself, have the effect of allowing the wife to contract as 
feme sole. Boyce v. Owens, 1 Hill, 8. 

2. (Banishment and transportation.) 'The only exceptions to this 
rule are, when the husband has been banished or transported ; 
or is an alien, and resides abroad: in such cases the wife is, 
in legal contemplation, a feme sole. Bean v. Morgan, 1 Hill, 8. 

IMPLIED WARRANTY. 

(Sample.) A vendor of cotton is not liable, under the implied 
warranty, for a defect in the quality of an unusual character, 
which rendered it unfit for the purpose for which it was pur- 
chased, but which extended equally throughout the bulk, and 
was fully exhibited in samples taken from every part of it. 
Carnochan v. Gould, 1 Bailey, 179. 

INDIAN. 

(Elective franchise.) An Indian is not entitled to the elective 
franchise in this state; nor can merit, services, or any other 
circumstance, alter the condition of his birth, under the existing 
provisions of the constitution. State v. Managers of Elections 


for York, 1 Bailey, 215. 
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INDICTMENT. 


(Arson.) In an indictment at common law, it is not necessary 
to state that the house burnt was a-dwelling house; for the 
word house imports it; and if, upon the trial, it appears that it 
was not a house upon which arson could be committed, it is the 
duty of the judges to direct the jury to acquit the prisoner. 
Commonwealth v. Posey, 4 Call, 109. 

INFANT. 

(Acknowledgment after coming of age.) To confirm a contract 
made by an infant, a simple declaration or acknowledgment 
after his coming of age, is not sufficient. It must be accom- 
panied by some act which necessarily recognizes the legal ex- 
istence and binding efficacy of the obligation. Ordinary v. 
Wherry, 1 Bailey, 28. 

INTEREST. ; 

( Verbal contract.) Interest is not recoverable on a verbal con- 
tract in which the defendant agreed to pay the plaintiff one 
hundred dollars, for rendering a service. Farr v. Farr, 1 Hill, 
393. 

JOINT INTERESTS AND LIABILITIES. 

Where a promissory note was payable to A or B, not to A and B, 
or either of them, held, that the interest of the payees was not 
joint and several, but several only, and that either of them 
might maintain an action upon it. Lillis v. M’Lemoor, 1 
Bailey, 13. 

JURISDICTION. 

1. (Unlawful arrest in another state.) It is no ground for the 
discharge, or exemption from punishment, of a person who has 
been guilty, within the limits of this state, of an offence against 
its laws, that he was subsequently arrested with lawless vio- 
lence in the territory of another state, and brought within this 
state, in violation of the jurisdiction of the state in which he 
was arrested. In whatever manner he is brought within the 
jurisdiction of this state, he is responsible for his previous vio- 
lation of its laws. Nor is his punishment a cause of offence to 
the state in which he was arrested; but the true cause of 
offence to that state is the violation of its territory, for which 
those who were guilty are alone responsible. State v. Smith, 
1 Bailey, 233. 

2. (Limited jurisdiction.) Courts of limited jurisdiction cannot 
assume constructive powers, 7. e. powers not literally given, or 
necessarily consequent upon those so given. But, on the other 
hand, they are not wr be deprived, by construction, of powers 

13 
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specifically, generally, or necessarily given. M’Kennie v. 
Ramsay, 1 Bailey, 457. 

LEGACY. 

(Acceptance by legatee.) The acceptance of the legatee is as 
necessary as the assent of the executor, to vest the legal estate 
in the legatee. Moore v. Barry, 1 Bailey, 504. 

LEGATEES. 

(Delay.) If the probate of the will be suspended, at the instance 
of the heir at law, and remains for many years unnoticed, during 
the infancy of the legatees, but is afterwards proved; the lega- 
tees will, notwithstanding some delay after majority, be entitled 
to assert their rights (of which they were ignorant until the 
final probate of the will) against volunteers. Taliaferro et al. 
‘v. Taliaferro et al. 4 Call, 93. 

LIEN. 

(Indemnity to sheriff.) The plaintiff in an execution is under no 
obligation to indemnify the sheriff before making a levy; nor 
will his refusal to do so after notice entitle a junior execution 
creditor, on behalf of whom an indemnity is given, to a prefer- 
ence over the senior execution in the proceeds of a levy made 

. in consequence of the indemnity, although the defendant’s title 
to the goods levied on is, in fact, contested by third persons. 
Adair v. M’ Daniel and Cornwell, 1 Bailey, 158. 

LIMITATIONS, STATUTE OF. 

1. (Infancy.) The infancy of one of several persons, having a 
Joint interest in land, will protect the rights of those, who are 
of full age, from the operation of the statute of limitations. 
Lahiffe v. Smart, 1 Bailey, 192. 

2. (Abatement of suit.) Where a suit has been commenced 
within the period limited by the statute of limitations, and 
abated by the death of one of the parties, the bar of the statute 
is avoided, although the period limited by it may have run out, 
if a new suit is commenced within a reasonable time, semble, 
within a year. Jfunter v. Glenn, 1 Bailey, 542. 

3. (Mutual accounts.) If there be mutual running accounts be- 
tween others than merchants, and any of the items have accrued 
within the time of the statute, this amounts to an acknowledg- 
ment of the previous account and a promise to pay, and pre- 
vents the operation of the statute of limitations. Fitch v. Hil- 
leary, 1 Hill, 292. 

4. (Fraudulent possession of note by defendant.) The defendant, 
the maker of a note, secretly and fraudulently obtained posses- 
sion of the note, and kept it until the statute of limitations had 
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run out: the plaintiff, on discovering the fraud, and that the 
defendant had possession, brought assumpsit, as on a lost note, 
to recover the amount: Held, that the statute of limitations was 
a bar to the action, notwithstanding the fraud, and although the 
plaintiff did not know where the note was. Miles v. Berry, 1 
Hill, 296. 

5. (Admission by plea of non assumpsit.) The plea of non assump- 
sit, within five years, admits that the defendant did once assume. 
Brockexbrough v. Hackley, 6 Call, 51. 

MALICIOUS PROSECUTION. 

(Probable cause, a question of law.) What is probable cause, is 
a question of law for the court: If there is any evidence 
showing an absence of it, the case should go to the jury: 
otherwise, it isthe duty of the court to order a non-suit. 
Sipford v. M’Collum, 1 Hill, 82. 

MANDAMUS. 

( To compel a county court to erect a bridge.) A mandamus is a 
proper remedy to compel the county court to erect a bridge 
across a public road. Brander vy. The Chesterfield Justices, 5 
Call, 548. 

MERGER OF RIGHT. 

(Felonious intent.) The civil remedy is not merged in, or taken 
away, by the felonious intent with which a trespass has been 
committed. Cannon v. Bemis, 1 Hill, 372. 

MISTAKE. 

1. (Satisfaction of an execution.) The word ‘satisfied,’ indorsed 
on an execution, is not conclusive evidence that it has been 
paid; but is is competent for the plaintiff to shew, that the 
indorsement was made by mistake, and that the execution, 
in fact, is not satisfied. Moore v. Edwards, 1 Bailey, 23. 

2. (Ground of deduction from the purchase money.) In 1788, W. 
owning a tract of land called Sion Hill, held by him and his 
forefathers and relatives, under a survey upwards of 100 
years old, advertised it for sale, as containing about 800 
acres; and believing that, as it was an old survey, it would 
probably contain more than 800 acres, he afterwards sold it 
to Q. according as it had been held by him and his ancestors 
and relatives under the old survey, for £3,200 (equal to £4 
per acre,) offering to survey it, if Q. would pay, at the same 
rate, for the excess; which the latter, who also believed that 
it contained more than 800 acres, as it was an old survey, 
declined. Subsequent to the execution of the deed, Q. had 
the land surveyed, and found it to contain much less than 800 
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acres: Whereupon he filed a bill in chancery, for a deduc- 
tion from the purchase money, proportionable to the deficien- 
cy in the land; which W. resisted, upon the ground, that the 
purchase was, in fact, of 800 acres, ‘more or less.’ The 
court was of opinion, that although there was no fraud in the 
sale, yet as both parties acted under a mistake as to the quan- 
tity, the deficiency was too great for a purchaser to sustain, 
notwithstanding the sale was for 800 acres, ‘more or less:’ 
and therefore decreed a deduction from the purchase money, 
in proportion to the deficiency of the land, upon the ground 
of mistake. Quesnel v. Woodlief & al., 6 Call, 218. 
x oe MORTGAGE. 

; " (Personal property—foreclosure.) No judicial proceeding is 
necessary to foreclose a mortgage of personal property; but 
the mortgagee, after a forfeiture, may seize and sell the 
property in satisfaction of the debt, or of such instalments 
of it as have become due; and it makes no difference that 
the mortgage does not contain a special clause authoriz- 
ing him to seize and sell. Johnson v. Vernon, 1 Bailey, 
527. 

NEW TRIAL. 

1. (Error in law.) Error in law in the charge of the presiding 
judge, is no ground for a new trial, in favor of a party, who 
might have been benefited, but could not have been injured 
by it. State v. Slack, 1 Bailey, 330. 

2. (Verdict against evidence.) Where there has been positive 
testimony on both sides of a disputed question of fact, the 
court will not interfere with the verdict, although, in the 
opinion of the presiding judge, it was decidedly against the 
weight of evidence. Scanlar vy. Turner, 1 Bailey, 421. 

3, (Misapprehension by the judge of a material fact.) Where the 
presiding judge has charged the jury under a misapprehen- 
sion as to a material fact, a new trial will be awarded. Johu- 
son v. Harth, 1 Bailey, 482. 

4. (Misunderstanding of testimony.) A new trial granted be- 
cause a juror misunderstood the testimony, and its applica- 
tion to the law. Hague v. Strattea, 4 Call, 84. 

5. (New testimony.) Ifa party believes he can procure other 
testimony he should move for a continuance of the cause; 
and not wait until there is a verdict against him, and then 
bring it forward as ground for a new trial, after having taken 


his chance with the jury. Gordon y. Harvey, 4 Call, 450. 
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PARDON. 


(Upon condition.) The governor cannot pardon upon condition; 
for the condition is void, and the pardon absolute. Common- 
wealth vy. Fowler, 4 Call, 35. 

PARTIES. 

(Discontinuance of the suit.) A third person, not a party to the 
action, and whose interest in the subject does not appear by 
the pleadings, canyot be permitted to shew, by evidence, that 
the suit was for his benefit, in order to prevent a discontinu- 
ance by the plaintiff on the record. M’Elwee vy. House, 1 
Bailey, 108. 

PARTNERSHIP. 

(Implied responsibility.) The rest of the members of a copart- 
nery cannot engage the firm in another partnership, so as to 
bind a member, who was not privy, or consenting, to it. 
But his privity may be presumed from circumstances; and, 
at any rate, his remaining silent, and not dissenting, after he 
knows of the new establishment, will be considered as acqui- 
escence. Moreover, if it could be proved, that he had with- 
drawn from the old firm, before establishment of the new, he 
would, by such acquiescence, still be responsible for the 
transactions of the new; especially, if it was generally under- 
stood, by other people, that the old firm was united with the 
new. Tabb’s adm’r v. Gist & al., 6 Call, 279. 

PLEAS AND PLEADINGS. 

(Declaration good after verdict.) If, to a declaration charging 
a fort, with an assumpsit upon it, the defendant pleads not 
guilty, it will be good after verdict, notwithstanding the double 
aspect of the declaration, and the irrelevancy of the issue 
to the assumpsit. ‘King v. M’ Daniel, 4 Call, 451. 

PLEADING. > 

1. (Agreement to pay by instalments.) If the defendant’s agree- 
ment is to pay by instalments, the plaintiff cannot, it seems, 
recover on a common count for work and labor, but must de- 
clare specially. Beck vy. Pearse, 1 Bailey 154, 

2. (Special d-murrer.) In an action of debt, on a sealed note, 
the plaintiff declared as ‘indorsee,’ instead of styling himself 
‘assignee’ of the payee, as directed by the act of 1798. 
Held, to be no ground for a non suit, but that the defendant 
should have demured specially. May v. Hancock, 1 Bailey, 
299. : 

3. (Statute of limitations.) Plea of non assumpsit infra quatuor 
annos, to a count upon a promissory note payable at a future 
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day: held, bad upon demurrer, but defendant permitted to 
amend. Marvin v. Tillman, 1 Bailey, 441. 

4. (Statute of limitations.) Whenever the consideration of the 
promise declared on is executory, or the promise is to pay 
on a future named day, the plea of the statute must be actio 
non accrevil, &c. Ib. 

5. (Special contract— variance.) Where a special contract is 
still open, the plaintiff must declare on, it, and must set out 
the whole of the consideration; and if any part be omitted he 
must fail for the variance: but where a special contract had 
been made between the plaintiff (an overseer,) and the de- 
fendant, (his employer,) and the latter discharges the former 
from his service, he puts an end to the original contract, and 
the plaintiff may recover on the common counts. Rye v. 
Stubbs, 1 Hill, 384. 

PRACTICE. 

(Nominal plaintiff.) A nominal plaintiff, who has transferred 
his interest in the note sued on, shall not be allowed fraudu- 
lently to discontinue the action, snd thereby defeat the right 
of the real plaintiff. Morris v. Peay, 1 Hill, 35. 

PRESUMPTION. 

1. (Of a will.) Ina conveyance of land, the grantor styled him- 
self ‘executor’ of him who was last seized; and possession 
accompanied the deed: held, that after the lapse of more than 
thirty years, the jury are at liberty to presume a will. Ma- 
verick y. Austin, 1 Bailey, 59. 

2. (Thirty years adverse possession of personal property. ) Thirty 
years adverse possession of personal property, is not merely 
a circumstance from which a jury may presume a title to have 
existed, and which, in the lapse of time, has been lost or mis- 
laid, but is, in itself, a good title, gr a substitution in the 
place of a paper title. Hutchinson v. Noland, 1 Hill, 222. 

py 

. (Cannot be served by interested officer ) No officer can serve 
any process appertaining to a suit in which’ he is interested, 
from the commencement to the conclusion of it. Singletary 
v. Carter, | Bailey, 467. 

2. (Husband and wife—service.) In an action against husband 
and wife, service of the writ on the husband alone is a suffi- 
cient service on the wife, although the cause of action ac- 
crued against her dum sola: and where the husband has been 
served, a subsequent separate service on the wife may be set 


aside. M’Cullough vy. Boyce, 1 Bailey, 521. 
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PURCHASER. 


1. (Without notice of prior equitable lien.) A purchaser, who 
obtains a conveyance, without notice of a prior equitable 
lien, will be supported. Love v. Braxton and Ham, 5 Call, 
357. 

2. (Rule in chancery, when the charge is general.) The courts 
of chancery have established it as a rule, that where the 
charge is general, the purchaser is not bound to see to the 
application of the purchase money. Garnett, &c. v. Macon 
& al., 6 Call, 308. 

3. (Sale of chattel, specifically devised.) If the executor sells a 
chattel, specifically devised, to a person who knows there 
are ho debts, the purchaser takes the property subject to the 
bequest. Th. 

4, (Specific performance.) Both on principle and authority, a 
specific performance will not be decreed, at the instance of 
the vendor, unless his ability to mabe a title be unquestion- 
able. 1b. 

5. (Unreasonable contract.) Although mere inadequacy of price 
is not a sufficient ground for a court of equity to refuse its 
assistance; yet, if an unreasonable contract be not performed 
according to its letter, equity will not interfere. Jb, 

6. (Unreasonable contract.) And there is no difference, be- 
tween a contract unreasonable when made, and one which 
becomes so afterwards, if the vendor be in fault. Jb. 

RELEASE. . 

What release to one, will discharge the rest of several obligors, 
and e contra. Garnett, §c. v. Macon §& al., 6 Call. 308. 

REVENUE. 

1. (Forfeiture.) Where the master of the ship delivered the 
invoices and bill of lading to the naval officer, and hada 
manifest made out, at the custom house, under the inspection 
of the naval officer; if some of the cargo happens to be over- 
looked in the manifest, it does not forfeit the vessel and cargo. 
Fairclough v. Gatewood, 4 Call, 158. 

2. (Forfeiture.) Where the master applied, at the naval office 
in Norfolk, to enter the ship and cargo, for a small part of 
which, the duties were paid down by the owners, and offered 
to give bond with security, for payment of the duties, upon 
the goods belonging to persons in Petersburg and Richmond, 
but the naval officer refused, and directed them to be landed, 
as a deposit for the duties; in doing which, it was necessary 
to take out those belonging to Norfolk first, and lay them on 
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the wharf; from which part was afterwards carried away by 
the owner of them, who had several times offered to pay the 
duties, without the knowledge. of the master, it was not a 
breach of the law, which forfeited the ship and cargo. Riéh- 
ards v. Tabb, 4 Call, 522. 

ROADS. 

(Established by reputation.) An old road established, although 
no record could be produced, shewing that it had ever been 
opened, by order of court. Clarke v. Mayo, 4 Call, 374. 

RIVERS. 

1. (Navigable) The bed, of a navigable river, is in the com- 
monwealih. Home v. Richards, 4 Call, 411. 

2. (Innavigable.) Ina river not navigable, the owner of the 
soil, on one side, is proprietor of the bed, to the middle of 
the stream. Jb. 

SALE. 

(Right to rescind.) The defendant contracted to sell a parcel 
of cotton to the plainiff, to be delivered at a specified day 
and place, and for a specified price, but no time was men- 
tioned when the price was to be paid. Held, that the plain- 
tiff was bound to demand the cotton, and to tender the price, 
at the time and place specified for the delivery; and that 
upon his failure to perform either of these conditions, the de- 
fendant, if he had not waived their performance, was entitled 
to rescind the contract. Pickeity. Cloud, 1 Bailey, 362. 

SATISFACTION. 

(Judgments — priorily avering.) The plaintiff having distinct 
judgments against two defendants for the same debt, levied 
his execution on the goods of one of them, but directed the 
proceeds of the levy to be applied to the satisfaction of a 
junior judgment against the same defendant. Held, that the 
levy was a satisfaction of the senior judgment, and that the 
judgment against the other defendant was also thereby ex- 
tinguished, although funds had been placed in his hands for 
the payment of the debt by the party ultimately liable, and 
had not been paid over by him to the plaintiff. Davis v. 
Barkley, 1 Bailey, 149. 

SANITY. 

(Laboring under melancholy.) Although a man may not be so 
absolutely insane, as to avoid his contracts, yet, if he labors 
under melancholy, it will excuse inattention to his affairs; 
and will authorize relief against judgments obtained against 
him during such a state of mind. Tabb’s adm’rs v. Gist § al. 
6 Call, 279. 
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SEAMAN’S WAGES. 

1. (Sale of the ship.) Mariners have a claim for their wages, 
out of the sale of the ship, directed to be sold, by the court 
of admiralty. Fairclough v. Gatewood, 4 Call, 158. 

2. (Forfeiture of ship.) The proceeds of the sale of a ship con- 
demned as forfeited, by the court of admiralty, are liable to 
the seamen’s wages, in lieu of the ship. Douglass v. Roan, 
4 Call, 35. 

SHERIFF. 

( Duty.) When a fi. fa. is lodged with the sheriff, his duty in 
relation to it, consists simply in seeing that it is executed 
according to its exigency. He exceeds his authority if he 
transfers it to another district; and will not thereby exonor- 
ate himself from the consequences of neglecting to enforce it 
in hisown. Perry vy. Williams and Jones, 1 Bailey, 10. 

SLAVES. 

( Acquisition of rights.) Aslave can acquire no right, whatever, 
which does not, the instant it is transferred to him, pass to 
his master; and he is incapable, therefore, of acquiring, 
from his master, a present right to future freedom. Lenoir 
v. Sylvester, 1 Bailey, 633. 

SOLE TRADER. ; 

(Feme covert.) The custom of appointing feme coverts sole 
traders in S. Carolina, is derived from the custom of London, 
and applies only to such as are engaged in trade and com- 
merce; it never was intended to authorize any other pursuit 
in which the wife might engage; nor does the act of 1823, 
or any other, confer any new power on married women, but 
only recognizes the existence of the custom, and provides 
regulations to prevent abuses under it. A feme covert can- 
not, therefore, carry on a farm, and purchase and hire 
negroes, in her own right, as a sole trader. M’ Daniel v. 
Cornwell, 1 Hill, 428. 

STATES. 

1. (Common and statute law.) The nature of the common and 
statute laws of the states, with the alterations made in them 
by the revolution, the articles of confederacy, and the con- 
stitution of the United States considered. United States v. 
Mundel, 5 Call, 245. 

2. (Legislative power.) The laws of the states in regard to that 
share of legislative power retained themselves, remained un- 
altered by the adoption of the constitution of the United 
States; and could only be changed by the states themselves; 
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or by a treaty made within the legitimate objects of the treaty 
making power. Ib. 
SURETY. 


1. (Avoidance of contract.) The surety to a bond for the pur- 
chase money of a tract of land cannot set up eviction by title 
paramount to the greater part of the tract, for the purpose of 
avoiding the contrsct, when the principal himself has acqui- 
esced in a pro rata abatement of the price. Commissioner in 
Equity vy. Robinson, 1 Bailey, 151. 

. (Extent of liability—voluntary bond.) Although a voluntary 
bond is, in general, binding on the obligor, yet where sure- 
ties have entered into an obligation with reference to official 
duties and liabilities of their principal, which are prescribed 
and defined by law, they cannot be made liable beyond such 
prescribed duties and liabilities, although they have under- 


taken, in terms, to a greater extent. Bomar v. Wilson, 1 
Bailey, 461. 


TOLLS. 


(Presumption of contract to pay.) By the act of 1799, 2 Faust, 
289, the proprietor of a ferry forfeits the right to demand or 
receive the tolls allowed by law, unless he keeps the rates of 
toll fixed up in some conspicuous place. Where, however, 
a person has been in the habit of crossing a ferry without 
paying, but there is no evidence of his ever having objected 
to the rates not being fixed up, the jury, in an action against 
him for the toll, may presume, that he knew the rates and . 
contracted to pay them; and a verdict for the plaintiff will 
not be disturbed. Richardson, J. dissenting on the last point. 
Addison v. Hard, 1 Bailey, 431. 

TREATY. 

(Capacily of British subjects to hold lands.) Quere, Whether 
the treaty of peace did not restore the capacity of British 
subjects to hold the lands, which they had acquired anterior 
to the date of the treaty, where no office had been found. 
Marshall vy. Conrad, 5 Call, 364. 

TRESPASS. 

1. (Arrest.) Trespass will not lie for having had the plaintiff 
arrested under legal process, if the proceedings were regular 
upon their face. If they are voidable for matter dehors the 
record, the plaintiff’s remedy is by special action on the case. 
M Hugh v. Pundt, 1 Bailey, 441. 

2. (When laid with a quod cum.) In trespass, for taking away 
a slave from the plaintiff’s close, the charge was laid by way 


© 
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of quod cum, or recital. The court was equally divided in 
opinion, whether it was error, or the defect was cured by 
the verdict. Ballard vy. Leavel & al. 5 Call, 531. 

TROVER. 

1. (Iien—tender of its amount.) Although the defendant in 
trover have a lien on the goods in dispute; if he did not give 
notice of his lien when the goods were demanded of him, but 
refused to deliver them on another ground, the plaintiff need 
not prove a tender of the amount of the lien. West v. Tup- 
per & Kimball, 1 Bailey, 193. 

2. (Conversion.) In trover for goods which had been bailed 
to the defendant, proof of his refusal to deliver them on de- 
mand, after the expiration of the period for which they were 
bailed, is sufficient evidence of a conversion, without shew- 
ing that they were in his possession at the time of the de- 
mand. Barber v. Anderson, | Bailey, 358. 

3. (Conversion.) Proof that the plaintiff’s runaway slave was 
seen at work in the defendant’s field, the defendant not being 
present, and that he was also seen in the company of defend- 
ant, when not at work, is not sufficient evidence of a conver- 
sion to go to a jury. Nor is a demand and refusal, after the 
slave had gone out of the defendant’s possession, any evi- 
dence of a conversion. Hoover v. Alerander, 1 Bailey, 510, 

4. (Conversion.) A horse, which had been confided by the 
owner to an agent, for a particular purpose, was levied on 
and sold, under execution, as the property of the agent: the 
defendant, having notice of the rights of the owner, became 
the purchaser, and afterwards sold the horse to another per- 
son. Held, to be a conversion, and that proof of a demand 
and refusal were not necessary to charge the defendant in an 
action of trover. Hutchenson vy. Bobo, 1 Bailey, 546. 

TRUST. 

1. ( Trover against cestuy que trust.) A trustee cannot be com- 
pelled to execute or surrender his trust otherwise than by a 
decree of the Court of Equity; and he may maintain trover 
against his cestuy que trust, for a conversion of the trust pro- 
perty previous to a surrender of trust. Guphill v. Isbell, 1 
Bailey, 230. 

2. (Defeat of the trust.) The delivery of personal property by 
a trustee to his cestuy que trust, will not divest the legal estate 
of the trustee, when such delivery is inconsistent with the 
directions and object of the trust: nor will the consent of the 
cestuy que trust avail to defeat the trust, and to vest the legal 
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estate in them, whilst any of them are minors, and incapable 
in law of giving their consent. Jones v. M’Neil, 1 Bailey, 
235. 

3. (Executory.) The testator bequeathed certain slaves to his 
widow, during her life or widowhood, to maintain and edu- 
cate his children, and at her death, or marriage, fo be sold 
and divided among his said children: Held, that the trust 
continued erecutory after the marriage of the widow, and that 
the children had not a right of property in the slaves, on 
which they could maintain trespass against a stranger for 
taking and carrying them away. Ib. 

USURY. 


1, (Won-avoidance of contract.) ‘The court will not declare a 
contract usurious, and void, in favor of him for whose gain the 
usury was intended, for the purpose of restoring him to rights 
surrendered in consideration of such usurious contract. Miller 
v. Kerr, 1 Bailey, 4. 

. (Relief in equity.) If a bond bears more than legal interest; 
and, for that reason, be deemed usurious in a court of law: 
Equity will relieve against the judgment, and decree just com- 
pensation, if the transaction be fair. Braxton v. Willing, 

_ Morris & Co. 4 Call, 288. 

3. (Bill of exchange.) If A, indebted to C, wishes to borrow 
money of B to pay C; and B, supposing he had money in Scot- 
land, agrees with A to draw for it in favor of C, provided C 
will indorse the bill of A; and C does indorse it, and takes B’s 
bill, which was afterwards protested ; C may recover of A upon 
A’s bill; for the transaction was not usurious. Call v. Scott, 
&c. 4 Call, 402. 

4. (Purchase of estate and resale.) “If A propose to B that B 
should buy his land, which was advertised to be sold under a 
deed of trust, for the amount of the creditor’s debt, and should 
Jet A have it again, upon payment of principal and interest, at 
the end of twelve months; instead of which, they enter into an 
agreement, that B should bid the creditor’s debt for the land ; 
and if it was struck off to him, that he should resell it to A, for 
a sum thereafter to be agreed upon, provided it was paid within 
twelve months, which sum, (though never agreed on,) was un- 
derstood to be such as would reimburse B the money paid, the 
sacrifices he might make to obtain it, and liberally compensate 
him for his trouble: It is not usury. Jones v. Iqubbard, 6 Call, 
211. 


[™) 
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VARIANCE. 

1. (Indictment.) The indictment charged a trading with one 
negro. The evidence was, that defendant traded at the same 
time with two negroes belonging to the same owner. Held to 
be no variance; and that the evidence supported the indict- 
ment. State v. Fife, 1 Bailey, 1. 

2. (Covenant.) In an action of covenant for not employing 
plaintiff as clerk, the declaration averred, that on the day 
stipulated in the covenant, plaintiff was ready and tendered.-his 
services to defendant, &c. The evidence was, that on the day 
stipulated, plaintiff was sick, and unable to attend to business, 
and that defendant agreed to dispense with his services until 
he recovered: and that on his recovery at a day subsequent, 

\ he tendered his services to the defendant, but that the latter 
then refused to employ him. . Held, that the proof did not sup- 
port the allegation; and non-suit ordered for the variance. 
Marks v. Robinson, 1 Bailey, 89. 

3. (Admission of identity by the piea.) In debt upon a bond pay- 
able at a future day, if the declaration describes the penalty as 
payable on that day, and the defendant pleads payment, he 
cannot object to the variance, at the trial of the cause. Browne 
v. Ross, 4 Call, 221. 

4, (Admission of identity by the plea.) After the plea of payment, 
the defendant cannot object variance between the declaration 
and note; for the plea admits the identity of the note. Hub- 
bard v. Blow, 4 Call, 224. 

VERDICT. 

(Uncertain.) If the verdict finds for the libellants ‘ the vessel, 
tackle, apparel and cargo, except that part of the cargo upon 
which the duties have been paid,’ it is too uncertain, and will 
be set aside. Richards v. Tabb, 4 Call, 522. 

WAGER. 

( Election of President.) A wager upon the result of the election 
for President of the United States laid before the College of 
Electors had been chosen by the legislature, although the 
members of the legislature had already been elected by the 
people, is contrary to public policy, and no action can be main- 
tained for its recovery. Laval v. Myers, 1 Bailey, 486. 

WARRANTY. 

(Special excludes implied.) A special warranty in a bill of sale, 
that a negro is sound and healthy, ‘ according to the best of his 
knowledge,’ excludes the general implied warranty of soundness. 
M’ Laughlin v. Horton, 1 Hill, 383. 

14* 
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WAY. 
(Prescription.) 'To establish a right of way by prescription, the 


user must have been adverse to the rights of the owner of the 
soil, and exclusive in the person, or persons, for whom it is 
claimed. The mere use of a road, which has subjected the 
owner of the land to no inconvenience, as, for instance, a road 
through an uninclosed forest, which, although made by the 
inhabitants of the neighborhood for their own convenience, was 
always open to all persons, cannot, by any lapse of time, confer 
a right of way upon individuals. Rowland vy. Wolfe, 1 Bailey, 
56 


WILLS. 


1. 


ou 


( Verbal departure from instructions in drawing will.) -A verbal 
departure from the instructions of the testator in one of the 
clauses of his will, which had not been read over to him before 
execution, does not necessarily vitiate the whole will, although 
it enlarge the subject of a devise, or create a latent ambiguity 
in the particular clause. In a question of probate it is entitled 
to its due weight as a circumstance of fraud or imposition, 
but is not conclusive. Tomkins v. Tomkins, 1 Bailey, 92. 


. (Doubtful capacity.) Where the capacity of a testator at the 


time of the execution is in any degree doubtful, there must be 
proof of instructions or of reading over. Ib. 


. (Proof.) A will devising lands lying in Virginia may be 


proved in this state, although it may have been declared void, 
in any other of the United States. Rice v. Jones, 4 Call, 89. 


. (Capacity of testator.) The greatness of the testator’s age is 


not proof of his incapacity to make a will; for a man one hun- 
dred years old may be very competent. Spencer v. Moore, 4 
Call, 423. 


. (Capacity of testator.) If general sanity in the testator be 


shown, incompetency must be proved. But, if general insanity 
be shown, competency must be proved. Ib. 


WITNESS. 


1. 


° 
oo 


(Jaterest.) The interest of a taxable inhabitant of a district to 
increase the fund for the support of the poor, is not sufficient to 
exclude him as a witness in an action against the tax-collector, 
for not paying over the poor-tax collacted by him. State v. 
Davidson, 1 Bailey, 35. 

(Party toadeed.) A party to a deed is not an incompetent 
witness to invalidate it in a suit between other persons: And 
his having pretended to authority to make the deed, is an ob- 
jection to his credibility only. Simmons v. Parsons, 1 Bailey, 
62. 
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3. (Usury.) In an action upon a promissory note against a sure- 
ty, the principal, being released by the surety, is a competent 
witness, at common law, to prove the note usurious. Hurmon 
v. Arthur, 1 Bailey, 83. 

4.(Agent.) An agent is a competent witness to prove his agency. 
The objection goes to his credibility, and is a question for the 
jury. Black vy. Goodman and Miller, 1 Bailey, 201. 

5. (Release by a co-defendant.) In actions ex contractu a de- 
fendant cannot, by withdrawing his plea, render himself a com- 
petent witness for his co-defendant, even if duly released from 
all liability over to the latter. Marshall v. Nagel and Thomp- 
son, 1 Bailey, 308. 

6. ( Testimony of wife against husband.) A wife is a competent 

- witness to testify against the interest of her husband, in a suit 
between third persons, if the husband himself do not object. 
Jackson v. Heath, 1 Bailey, 354. 

7. (Dormant partner.) A dormant partner cannot, by releasing 
his interest, render himself a competent witness for the osten- 
sible partner, in a suit brought by the latter upon a contract 
made by him, within the object and for the benefit of the co- 
partnership. His liability for the debts of the co-partnership, 
and his consequent interest to increase the co-partnership fund, 
cannot be discharged, or removed by his own release, and al- 
though there should be no debts, his liability to the opposite 
party, for the costs of the suit, renders him incompetent. 
Pickeit vy. Cloud, 1 Bailey, 362. 

8. (Maker of promissory note.) The maker of a promissory note 
is not a competent witness for the indorser, in an action against 
him by the holder, when the note was indorsed for the accom- 
modation of the maker. He is liable over to the indorser for 
costs, and therefore does not stand indifferent between the 
parties. Chur v. Keckeley, 1 Bailey, 478. 

9. (Where husband and wife live separate.) A husband cannot 
be received as a witness, to testify for the benefit of an estate, 
of which his wife is a distributee, although they live apart, deal 
separately, and are undér bonds not to interfere with the pro- 
perty of each other. Terry v. Belcher, 1 Bailey, 568. 

10. (Surety of promissory note.) The surety to a promissory 
note, the holder of which had accepted certain property from 
the maker in satisfaction, is a competent witness for the holder, 
in an action in which the validity of the transfer is impeached 
as fraudulent upon creditors. His liability was discharged by 
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the acceptance of the property, and would not be revived, al- 
though the transfer were avoided for the fraud. Jb. 

11. ( Whose name has been forged.) On an indictment for forgery, 
the person whose name is alleged to have been forged is not a 
competent witness to prove the forgery. State v. Whitten, 1 
Hill, 100. 

12. (Of a note.) If the subscribing witness to a note, on being 
sworn, should not prove it, it may be proved by other evidence. 
Vernon v. Hamet, 1 Hil!, 269. 








RECENT ENGLISH DECISIONS. 





COMMON LAW. 


Comprising 4 Barn. & Adol. Parts 2 and 3; 1 Nevile & Manning, Part 3, 
and 2 Nevile & Manning, Parts 1 and 2; 3 Moore & Scott, Part 2; 2 
Crompton & Jervis, Part 4; 1 Crompton & Meeson, Part 4; 3 Tyrwhitt, 
Part 2; 2 Dowling’s Practice Cases, Part 1. 

AFFIDAVIT. 

1. Affidavits used to ground a motion ought always to be filed, 
whether the motion be granted or 1efused. Exp. Dicas, 2 D. 
P. C. 92. 

2. Where libellous and impertinent matter was introduced into an 
affidavit in support of a rule, the court deprived the party of 
the costs of the rule to which he would otherwise have been 
entitled. Thompson y. Dicas, 2 D. P. C. 93. 

AGREEMENT. See Promissory Nore, 1. 

ARBITRATION. 

1. (Arbitrator’s authority.) A dispute as to the amount of rent 
due for a house, and an action of replevin in respect of the same 
rent, were referred to an arbitrator: Held, that he had no power 
to award a stet processus iu the replevin; he ought to have di- 
rected a verdict one way or the other. Leeming v. Fearnley, 
2N. & M. 232. 

. (Appointment of umpire by lot.—Substitution of arbitrator.) An 
umpire may be appointed by lot with the assent of the parties ; 
and such assent sufficiently appears by each party presenting 
three names, from which the name of the umpire is drawn, or 
by the parties signing a memorandum whereby the person 
whose name is drawn is appointed umpire. (9 B. & C. 624; 
3 B. & Adol. 248.) After a submission by deed an arbitrator 
may, with the assent of both parties, be substituted in the place 
of one of the original arbitrators; and semble, that such substi- 
tution would constitute a new submission by parol, and that an 


(w) 
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3. 


4. 


award under it could not be enforced by attachment. In re 
Tunno, 2 N. & M. 328. 

(What an award.) A letter from an arbitrator to the parties 
(sent, however, to one of them only, and not communicated by 
him to the other), in which he says, ‘ To meet the circumstances 
of the case in a liberal manner I propose that B shall pay A 
£10’— is not an award. Lock v. Vulliamy, 2 N. & M. 336. 
(Award, what error in immaterial.—A ffidavit for attachment.) 
An award by an umpire was held not to be vitiated by a mis- 
take in the recital as to the Christian name of one of the original 
arbitrators; nor by the correction, by a stranger, of such wrong 
name to the right one. The affidavit for an attachment for 
non-performance of the award, was defective in not showing 
that the award was published before the authority of the umpire 
expired, but it appeared from the jurat that the affidavit of 
execution by the umpire was sworn before that period expired. 
Held sufficient. Trew v. Burton, 1 C. & M. 533. 


. (By administrator. Costs.) Aw action by an administrator, 


with counts in the declaration on promises to himself as admin- 
istrator, was referred to arbitration, the costs to abide the event, 
and the arbitrator awarded that the plaintiff had no cause of 
action. /feld, that affidavits could not be used to show that it 
was not the intention of the parties that the administrator should 
not be personally liable, for the purpose of relieving him from 
an attachment for the costs. Spiry v. Webster, 2 D. P. C. 46. 


. (Costs.) A cause was referred by agreement, containing a 


clause that if either party should, by affected delay or other- 
wise, prevent the arbitrator from making his award, he should 
pay costs. The plaintiff, on the day appointed for the inquiry, 
was not prepared with proper evidence, but was ready to have 
been examined in support of his own case: Held, that he was 
liable to costs. Morgan v. Williams, 2 D. P. C. 123. 


ARREST. 


Fe 


2. 


(Protection from, redeundo.) A defendant arrested on an 
irregular writ de contumace capiendo, was brought up before a 
judge by habeas corpus to be discharged. He was discharged, 
but before he had time to return home he was arrested again 
on a similar writ for the same matter: Held, that he was pro- 
tected from arrest redeundo. (Rex v. Delaval, 1 W. Bla. 410.) 
Rex v. Blake, 4 B. & Ad. 355; 2 N. & M. 312. 

(Privilege of barrister from.) A practising barrister is privi- 
leged from arrest on his return from court, and does not lose 
his privilege by going into a shop on the way, unless he re- 
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mains there an unreasonable time. Luntley v. Nathaniel, 1 
C, & M. 579; 2D. P. C. 51. 

ASSUMPSIT. 

(For reward offered by advertisement.) A person having notice 
of a handbill by which a reward is offered for the disclosure of 
facts leading to the conviction of a criminal, who makes such 
disclosure solely from a motive of revenge against the criminal, 
is entitled to the reward. Williams v. Carwardine, 4 B. & Ad. 
421; 1 N. & M. 418. 

ATTORNEY. 

1. (Lien on deeds.) (ands were mortgaged first to A and then 
to B. The deeds were deposited with A’s attorney. The pro- 
perty was subsequently sold by auction to C. The attorney 
refused to give up the deeds until the principal and interest 
due to A, and his own bill of costs for preparing the mortgages, 
&c. were paid. C, with B’s assent, paid A the amount of 
principal, interest and costs, and A paid over the bill of costs 
to the attorney: Held, that B could not recover any part of that 
amount back from the attorney. Ogle v. Story, 1 N. & M. 
474, 

2. (Summary jurisdiction over.) An attorney employed by both 
vendor and purchaser of a farm, receives the purchase money, 
and omits to pay it over, and afterwards becomes bankrupt 
and obtains his certificate. The court will not make a rule 
compelling him to pay the amount, unless fraud be clearly 
shown against him. (8 B. & C. 220; 9 B. & C. 652.) In 
the matter of Bonner, 1 N. & M. 555, 

3. (Right to set off amount of bill.) In an action against an 
attorney, he has a right to set off the full amount of his taxed 
bill of costs against the plaintiff, without deducting from it the 
costs of taxation, which he, the attorney, is liable to pay. Field 
v. Besant, 2 N. & M. 207. 

4. (Privileged communication.) An attorney is bound to give 
evidence of a statement made by him to the adverse party in a 
conversation at which his client was present, after the com- 
mencement of the action. (2 Camp. 9.) Ripon v. Davies, 2 
N. & M. 310. 

5. (Liability for negligence.) A plaintiff in chancery employed 
A as his solicitor: during his employment an irregular order 
was obtained for dismissing the bill on a certain day, unless 
publication passed; before that day a fresh solicitor (B) was 
retained in A’s place, and the bill having been dismissed be- 
cause no step was taken by B, the client sued him for negli- 
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gence: Held, that he was entitled to recover; for that B should 
either have conformed with the order, or have moved within 
the time to vacate it. Srankland v. Cole, 2 C. & J. 590. 

6. (Personal liability on undertaking.) The solicitor of the Lon- 
don creditors of a country bankrupt wrote to the solicitor of 
the country creditors — ‘I am willing, on behalf of the London 
creditors, to bear two thirds of the expense of Messrs. B. & B., 
or such barrister as you may think fit, for resisting K’s. proof, 
and investigating the accounts of the assignees at the meeting 
on the 18th. J hereby undertake to pay and bear on behalf of 
these creditors two thirds of the expenses incident thereto ac- 
cordingly.’ The meeting in question was adjourned, and he 
wrote again —‘I shall have no objection to bear, as before, the 
proportion of expense attending the meeting stated in your 
letter.’ Held, that he was personally liable for the above pro- 
portion of the expenses of the .several meetings. (3B. & A. 
47; 5 East, 147; 2 B.& C. 11.) Hall v. Ashurst, 1 C. & 
M. 714; 3 Tyrw. 420. 

7. (Liability for negligence or ignorance.) Where there appears 
to be negligence or ignorance of Jaw on the part of an attorney, 
which creates unnecessary costs, the court will order those 
costs to be disallowed on taxation, without prejudicing his right 
to bring an action forthem. Cliffe v Prosser, 2 D. P. C. 21. 

8. (Action for bill, after verdict against, for negligence.) After a 
verdict against an attorney in an action against him for negli- 
gence, (the jury finding that he had been guilty of gross negli- 
gence,) he brought an action for his bill of costs; the court 
refused to stay proceedings in the latter action. Smith v. Rolt, 
2D. P. C. 62. 

9. (Striking off the roll.) The court refused to strike an attorney 
off the roll for the publication of a libel alleged to be of an 
aggravated nature, for which the party libelled had obtained a 
verdict against him with Is. damages. And semble, that the 
court will not strike an attorney off the roll, unless for miscon- 
duct in his business of an attorney, or where criminal] proceed- 
ings have been taken against him. Exp. 2D. F.C. 
110. 

10. (Lien of, on deeds.) The court cannot interfere to compel 
an attorney to deliver up deeds in his possession, except at the 
instance of the party who deposited them with him. Jn the 
matter of Thornton, 2 D. P. C. 156. 

11. (Liability of agent.) If the agent of an attorney is guilty of 
neglect, the client cannot make a summary application against 
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the agent, with whom he has no privity. L£zp. Jones, 2 D. P. 
C. 161. 

12. (Summary enforcement of attorney’s undertaking.) The un- 
dertaking of an attorney cannot be summarily enforced, unless 
he is acting as attorney in the cause. (3B. & A. 47; 1C.& 
J. 374; 1 D. P. C. 61, 468, 512.) In ihe matter of Bateman, 
2D. P. C. 161. 

AUCTIONEER. 

( Right of, to sue for goods sold.) An auctioneer, employed by 
a supposed executrix, sold goods of the testator; but before they 
were paid for, the real executrix claimed the money from the 
buyer: Held that, although the buyer had been permitted to 
take away the goods on his express promise to pay for them, 
the auctioneer could not afterwards sue him for the price. He 
can only sue where the right of no third party intervenes. 
Dickenson v. Naul, 4 B. & Ad. 638. 

BAILMENT. . 

A laundress sending home linen to her employer by a carrier, 
may sue the latter for negligence. Freeman v. Birch, 1 N.& 
M. 420. 

BANKER. See Interest, 1. 

BANKRUPTCY. 

1. ( Equitable assignment.) A, a merchant in Liverpool, was in 
the habit of consigning goods to B, his agent at Bahia, for sale, 
against which he drew upon the agent bills proportioned to the 
amount of the consignments, to be paid out of the proceeds, 
and negotiated them by the indorsements of C, his London 
correspondent. B having refused to accept certain of these 
bills, C requested A to give B instructions, in case he did not 
pay A’s drafts, to hand over to C’s agent such property as he 
had of A’s of value equivalent to the bills that should not be 
paid by A. A agreed to this, and despatched an order accord- 
ingly, but became bankrupt before it reached Bahia; Held, that 
the bargain did not operate as a legal or equitable assign- 
ment of the property in A’s goods in B’s hands, but that they 
continued A’s property at his bankruptcy, and passed to his 
assignees. (2 T. R. 485; 8 B. & C. 449; «1 Ves. sen. 331; 
i P. Wms. 429.) Carvalho v. Burn, 4 B. & Ad. 382. 

2. (Solvent and bankrupt partner.) After the bankruptcy of 
one of two partners, the solvent partner, thinking the firm 
capable of paying its debts, continued the business, and paid 
partnership money into a banker’s, to be applied in discharge 
of running bills of the firm payable at the bank; and it was 
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so applied: Held, that this payment being madé bona fide and 
without contemplation of bankruptcy, was valid at law. (5 
M. & S. 336; see 17 Ves. 605; 1 Jac. & W. 605.) The 

* assignees and the solvent partner afterwards opened a fresh 
account at the bank, and paid in a sum to discharge a debt 
on the old account, which carried interest. The second 
partner subsequently became bankrupt: Held, that the joint 
assignees could not recover this sum. Woodbridge v. Swann, 
4 B. & Ad. 638. 

3. (Fraudulent preference by bankrupt partner.) A and B were 
partners. A committed an act of bankruptcy on 29th July, 
and on Ist August handed over a bank post bill to the agent 
of the drawer of a bill accepted by the partnership, which 
was on the point of becoming due, for the purpose of pro- 
tecting that bill. The jury found that this was a fraudulent” 
preference and in contemplation of bankruptcy. Later in 
the day, on the same Ist August, B committed an act of 
bankruptcy: Held, that the assignees of A and B might re- 
cover the amount of the bank post bill from the party to whom 
it was transferred. (‘Thomason v. Frere, 10 East, 418.) Burt 
v. Moult, 1 C.& M. 525 

4. (Appointment of stranger as assignee.—Indemnily by soliciior. ) 
At a meeting of the creditors of a bankrupt for the choice of 
assignees, the creditors all refused to become assignees, and 
requested the plaintiff, a stranger to the estate, to take the 
office. He said he would incur no liability, but on the en- 
gagement of the solicitor to the commission to indemnify him 
against all expense, consented to become assignee: Held, 
that this engagement was not illegal. Gilmour y. King, | 
C. & M. 612. 

BILL OF EXCHANGE. 

1, (Dishonor.) The holder took the bill, when due, to the 
acceptor’s residence stated in the bill, but found the house 
closed, and could not hear of him in the neighborhood: Held, 
that the bill was dishonored. (3 Campb. 193.) Hine vy. 
Allely, 4 B. & Ad. 624; 1 N. & M. 433. 

2. (Presentment of cheque.) The holder of a cheque upon a 
banker is not bound to present it for payment until the day 
following that on which he receives it. And a custom as 
between bankers to present cheques at the clearing house by 
a certain hour on the day they are paid in, is not binding 
upon the holder of such a cheque, so as to discharge the 
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drawer in Wefault of such presentment. Boddington v. 
Schlencker, 1 N. & M. 540. 

3. (Action upon, not divisible.) A bill for £300 was sent to A 
to get it discounted; B, at A’s request, advanced £100 upon 
it, A giving his guaranty for that amount. The bill having 
been dishonored: Held, that A had a right to recover against 
the acceptor the whole amount of the bill. (Johnson v. Ken- 
nion, 2 Wils. 262.) Reid v Furnival, 1 C. & M. 538. 

. (Proof of presentment as against drawer.) Indorsee v. Drawer 
of a bill accepted by J. and G., payable at a London banker’s. 
The declaration did not state the acceptance, but stated that 
the bill was presented to J. and G, for payment, and that they 
refused to pay. ‘The proof was, presentment of the bill when 
due to the clerk of the London banker, at the clearing house: 
Held sufficient to entitle the plaintiff to recover. (Parks v. 
Edge, 1 C. & M. 429; 3 Tyr. 364.) Harris v. Packer, 3 
Tyr. 370. 

CHEQUE. See Birt or Excuaneg, 2. 

CONDITION. See Lease, 1. 

CONTRACT. 

(With whom made.) A and B agreed that B should take A’s 
horse to graze and get him blistered, being paid for his keep. 
B applied to a chemist for blistering ointment, which, on 
being applied, injured the horse. Held, that A might main- 
tain an action against the chemist. Phillips vy. Wood, 1 N. 

. & M. 434. 

COSTS. 

(At chambers.) Semble, that a judge at chambers has now power 
to order costs against either party at his discretion, Hughes 
v. Brand, 2 D. P. C. 131. 

COVENANT. 

The case of Steward v. Wolveridge, 9 Bing. 60, (Law Mag. vol. 
viii. p. 461, title Landlord and Tenant, 2,) was reversed on 
error in the Exchequer Chamber, and the assignee of the lessee 
held not to be liable. Wolveridge v. Steward, 1 C. & M. 644. 

COVENANT TO REPAIR. See Esecrmenrt, 2. 

DEBTOR AND CREDITOR. 

(Composition between.) Ata meeting of creditors it was agreed 
to accept a composition of 6s. in the pound on their debts, and 
that promissory notes for the amount should be given within 
fourteen days, the creditors assenting thereto within that time. 
One of the creditors, party to this agreement, sues for his whole 


— 
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debt: the debtor, to discharge himself, must show delivery or 
tender of the promissory note within the fourteen days. (2M. 
& S. 120; 5 B.& C. 378; 1 B.& A. 1.) Oughton v. Trot- 
ter, 2N.& M. 71. 


DEED. 


( Execution of.) An indenture having been prepared for binding 


a boy apprentice, the apprentice and his father being both 
unable to write, desired a third person to write their names 
opposite two of the seals, and he did so. The indenture was 
not read to them. ‘The apprentice immediately afterwards 
took and delivered the indenture to the master, and left it with 
him, stating, that he considered himself bound, and went into 
service under the indenture: Held, that it was sufficiently de- 
livered and executed. The King v. Inhabitants of Longnor, 4 
B. & Ad. 647. 


DEVISE. 


1. 


i] 


(Latent ambiguity.) Testator devised to A in fee ‘all his 
messuage in Wincanton, the Ark Cottage, garden, and lands 
at Shatterwell, rented by Mrs. S. and others, and his messuage, 
&c. at Whitehall, in Wincanton aforesaid, with their respective 
appurtenances ;’ and devised al! other his messuages, lands 
and hereditaments to trustees in fee for sale. The testator had 
at the date of the will premises lying at Shatterwell, both on 
the eastern and western side of Shatterwell Lane: those on the 
eastern side consisted of two closes rented by Mrs. S., the Ark 
Cottage rented by another person, the messuage, &c. at White- 
hall, rented by a third, and other premises in the testator’s own 
occupation ; all purchased by him at one time and included in 
one conveyance. ‘Those on the wesécrn side consisted of a close 
called Shatterwell Close, rented by a different tenant, and 
other premises in the occupation of the testator and of the same 
tenant. The question was, whether Shatterwell Close was 
included in the devise to A. It was held, that A made out a 
prima facie title, by showing that that close was vot in the 
testator’s own occupation; and that the above facts did not 
raise sufficient ambiguity on the face of the will to let in parol 
evidence of the testator’s intention. (3 Taunt. 147; 8 Bing. 
244; | Meriv. 653; 3 B. & Ad. 453.) Doe d. Templeman v. 
Martin, 1 N. & M. 512. 


. (Construction of devise to nert of kin.) Testator devised his 


real estates to A for life, and afler his decease, devised all his 
estates, real and personal, and all accumulations thereof, to 
such of the testator’s relations of the name of P., being a male, 
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as A should by deed or will appoint or devise; and in default 
of such appointment, testator devised the said estates and pre- 
mises to such of his relations of the name of P., being a male, 
as A should approve of or adopt, if he should be living at the 
death of A, his heirs, executors, administrators, and assigns 
forever: and in case A should not have adopted any such male 
relation, or there should not be any such living at A’s decease, 
then testator devised the said estates and premises unto the next 
and nearest of kin of him the said testator of the name of P. 
being a male, or the elder of such male relations, if there should 
be more than one of equal degree living at his the said testator’s 
decease, his heirs, executors, administrators, and assigns for- 
ever. He then bequeathed his plate, furniture, &c. to his 
executors, in trust to permit and suffer A to have, use, and 
enjoy them durivg his life, and after his decease, in trust for 
the persons who should succeed to or inherit his the said testator’s 
real estates under that his will. A, the tenant for life, died 
without issue, without having exercised the power of appoint- 
ment or adoption according to the will. The nearest of kin of 
the testator, at the time of his decease, were three first cousins 
— A, the tenant for life, aged sixty-seven —B, the plaintiff, 
sixty-six — C, the plaintiff’s brother, fifty-nine. The testator 
had also a brother, Zachary, who had gone to sea, and had not 
been heard of for many years. He, if living, or a son of his, if 
he died leaving issue male, would have been the nearest rela- 
tion and next of kin to the testator of the name of P.: Held 
that, under these circumstances, if Zachary died in the testa- 
tor’s lifetime without male issue, A, the tenant for life, took, 
under the ultimate limitations of the will, a fee-simple in the 
real estates, and an absolute interest in the personalty. (2 
Sim. & St. 403; 5 Ves. 399; 3 East, 278; 12 East, 589.) 
Pearce v. Vincent, 1 C, & M. 598. 


. (Void for uncertainty.—Latent ambiguity.) A having two 


separate closes in K in the occupation of B, devised the close in 
K in the occupation of B to C in fee: Held, that evidence was 
admissible to show that the testator supposed B to be in the 
occupation of ohe close only, but that such evidence did not 
entitle the devisee to both closes; that this was not a case of 
election, and: that the devise was void for uncertainty. Rich- 
ardson v. Watson, 1 N. & M. 567. 


. (What passes a fee) ‘Testator, first professing to devise ‘all 


his worldly estate, gives to several of his sons successively 
estates in different lands, adding words of inheritance, and 
\5* 
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then devises a field to another son, without words of inherit- 
ance: Held, that the latter took only an estate for life. Doe 
d. Gwillim v. Gwillim, 2 N. & M. 247. 

EJECTMENT. 

1, (Adverse possession.) A, having received the profits of lands 
after his marriage, died, leaving a son. His widow entered 
and enjoyed the land for fifty years, and by her will, wherein 
she declared that it descended to her from her mother, devised 
it to a son by a second husband: field, that her possession 
was not necessarily adverse. Doe d. Roffey v. Harbrough, 1 
N. & M. 422. 

2. (For forfeiture on breach of covenant to repair.) In ejectment 
for a forfeiture on breach of a covenant to keep in tenantable 
repair, the landlord is not bound to show that the premises 
were out of repair on the day of the demise; if he prove them 
to have been so a short time before, the tenant is bound to 
show that they were put in repair before the right of re-entry 
accrued. Doe d. Hemmings v. Durnford, 2 C. & J. 667. 

3. (Service of declaration.) Service on the wife is not sufficient, 
unless stated to have been on the premises, or that she was 
living with her husband. Doe d. Williams v. Roe, 2D. P. C. 
89. 

4. (Service of declaration.) The declaration was delivered and 
explained to the servant of the tenant on the premises, who 
promised to give it to the tenant; and the next day it was seen 
in the hands of the tenant’s attorney. A rule nisi for judgment 
was granted. Doe v. Roe, 2D. P. C. 184. 

. (Service of declaration.) Service on the wife of the tenant on 
the premises, and reading over the notice without explaining it, 
is sufficient. Doe v. Roe, 2 D. P. C. 199. 

6. ( Service of declaration.) 'The person serving deposed that he 
delivered the declaration, with a proper explanation, to the 
housekeeper of the tenant on the premises; the housekeeper 
deposed that she delivered it tothe tenant. Rule nist granted. 
Doe v. Roe, 2 D. P. C. 198. 

EMBEZZLEMENT. 

A person was chosen and sworn in at a court leet held by a cor- 
poration, as chamberlain of certain common lands. He re- 
ceived no remuneration ; his duties were to collect monies from 
the persons using the commonable lands, and employ them in 
keeping the lands in order; to account at the end of the year 
to two aldermen of the corporation, and to pay over the balance 
in his hands to his successor in office: J/eld, that he was not 


Gr 
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a ‘servant, or person employed in the capacity of a servant,’ so 
as that he could be guilty of embezzlement within 7 & 8 Geo. 
4, ¢. 29,5. 47. Williams v. Stott, 1 C. & M. 675. 

EVIDENCE. 

1. (Declarations for and against interest.) In ejectment by the 
heir of A against a party claiming under the will of A’s widow, 
held, that declarations of testatrix, before the date of her will, 
that the plaintiff would have the land after her death, were ad- 
missible for the plaintiff; but that a statement in the will, that 
the property had descended on the testatrix from her mother, 
were no evidence for the defendant. Doe d. Roffey v. Har- 
brough, 1 N. & M. 422. 

2. (Of execution, where subscribing witness is dead, &c.) In an 
action upon an instrument, the subscribing witness to which is 
dead or out of the jurisdiction, it is necessary, besides proving 
the handwriting of the subscribing witness, to give some evi- 
dence of the defendant’s identity with the party who appears 
to have executed the instrument. (Bayley, J. in Nelson v. 
Whittall, 1 B. & A. 21; Stra. 34; 7 T. R. 266, n.; Selw. N. 
P. 535, n.; Bull. N. P. 171 b. —Overruling Page v. Mann, 1 
M. & M. 79; Mitchell v. Johnson, ib. 176; Kay v. Brook- 
man, ib. 287.) Whitelocke v. Musgrove, 1 C. & M. 511. 

EXECUTOR AND ADMINISTRATOR. 

1. (Evidence of assets.) On a plea of plene administravit, the 
inventory exhibited to the ecclesiastical officer is not evidence 
of assets against the executor, if it appear that in fact no assets 
have come to his hands. And gu@re, whether it would be even 
prima facie evidence of assets. (3 T. R. 688.) [The decision 
in Foster v. Blakelock, 5 B. & C. 328, that the probate is pre- 
sumptive evidence of assets to the amount covered by the stamp, 
was questioned by the court.] Stearn v. Mills,4 B.& Ad. 
657; 1 N. & M. 436. 

2. (Judgment against.) In an action on a bond of defendant's 
testator, defendant pleaded non est factum only. Judgment was 
signed and execution issued for debt and costs de bonis pro- 
priis; (the proper judgment being de bonis testatoris, et si non, 
§c.) The court set aside the judgment and execution on 
motion, although it appeared that the defendant had been guilty 
of a devastavit. Ward v. Thomas, 1 C. & M. 532; 2 D. P.C. 
87. 

3. (Right of administrator to come in and defend.) Judgment was 
signed against a defendant, but afterwards set aside on payment 
of costs; before this rule was made absolute the defendant died, 
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and the plaintiff then got the rule set aside, and commenced an 
action of sci. fa. on the judgment: The court allowed the ad- 
ministrator to come in and defend in the name of the original 
defendant, and set aside all proceedings subsequent to the 
declaration on payment of costs, except those of the rule to 
rescind. Cash v. Cock, 2 D. P. C. 3. 

4. (Liability of surety on administration bond.—Suggestion of 
breaches.—Inventory.— Distribution.) An administrator, hav- 
ing obtained possession of the intestate’s effects, converted a 
large sum of money to his own use, and subsequently became 
bankrupt, before he had exhibited an inventory, or delivered in 
his account according to the condition of the administration 
bond, and before any decree of the Ecclesiastical Court to pay 
over the residue to the next of kin; and the money became 
entirely lost to the estate: eld, that this misapplication was a 
breach of the condition of the bond, ‘ well and truly to admin- 
ister the goods of the intestate according to law;’ and that, in 
an action brought by the ordinary at the instance of the next 
of kin, the surety in the administration bond was liable for the 
whole amount misapplied. 

Assuming it to be a sufficient answer to breaches assigned 
on the condition of an administration bond, for not exhibiting 
a perfect inventory, or making a just and true account, on or 
before a particular day, that no court was held on that day, it 
must be pleaded in excuse of performance, and cannot be given 
in evidence under non est factum, breaches having been sug- 
gested on the roll pursuant to 8 & 9 W.3,c. Il,s. 8 (1 
Salk. 315.) 

The administrator is not bound by the administration bond 
to distribute the residue among the next of kin until there has 
been a decree of the Ecclesiastical Court to pay over the 
residue. (8 B.& C.151.) Archbishop of Canterbury v. Rob- 
ertson, | C. & M. 690; 3 Tyrw. 390. 

FRAUDULENT CONVEYANCE. 

A voluntary conveyance from A to B and C, is defeated by a 
subsequent conveyance from A to B for a valuable considera- 
tion. Doe d. Tunstill y. Botterill,2 N. & M. 64. 

FREIGHT. 

The bill of lading stated that the goods were consigned on account 
and risk of the consignor to the consignee or his assigns, pay- 
ing freight for the same. The goods were delivered to the 
consignee without requiring payment of the freight: Held, that 
the consignor was liable. (8 T. R. 451; 13 East, 565; Moo. 
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& Malk. 156; Barker v. Haven, 17 Johnson’s American Re- 
ports.) Domett v. Beckford, 2 N. & M. 374. 

GUARANTY. 

(Pleading and evidence on action on.) A being arrested at B’s 
suit upon a writ indorsed ‘ oath for £76,’ C wrote, that in con- 
sideration of B’s instantly discharging A, he would give his 
promissory note to B for 10s. in the pound upon the debt, on 
the arrival of the discharge: Held, that this engagement might 
be declared on as a promise to pay 10s. in the pound on the 
debt for which A was arrested; and that, although a request 
to deliver the note was alleged, it need not be proved. Held 
also, that the production of the writ was sufficient evidence that 
the sum indorsed thereon was the amount for which A was 
arrested. Brown vy. Dean, 2N. & M. 316. 

HUSBAND AND WIFE. 

1. (Wafe’s debts, dum sola, extinguished by husband’s discharge 
under Insolvent Act.) By the husband’s discharge under the 
Insolvent Debtor’s Act, (or by his bankruptcy and certifi- 
cate,) the debts of the wife contracted before marriage are 
extinguished, and do not revive against her on the husband’s 
death; not even so as to affect separate property held in trust 
for her benefit. Held, on demurrer to a plea (by husband 
and wife) of the husband’s discharge. (1 P. Wms. 249; 1 
Sch. & Lef. 173; Cro. Jac. 288. Yelv. 210.) Lockwood v. 
Salter and wife, 2 N. & M. 255. 

2. (Wife’s lability for costs.) In an action of trespass by hus- 
band and wife, if there be a nonsuit, the wife, if she has 
separate property, may be taken in execution for the costs. 
Hoad vy. Matthews, 2 D. P. C. 149. 

INDICTMENT. 

(Pleading by clerk in court.) On indictment for felony, removed 
by certiorari, the Court of King’s Bench, under special cir- 
cumstances, ordered that the defendants should be at liberty 
to plead by a clerk in court, and that they and the prosecu- 
tor should be restrained from bringing error on account of 
the pleas being so taken. Rez v. Penprase, 4 B. & Ad. 573; 
Rer v. Blackburn, ib. 575, note. 

INSOLVENT DEBTORS’ ACT. 

(Fraudulent preference.) A preference by an insolvent trader 
to a particular creditor is not fraudulent, if it originate in the 
creditor’s urgency; which need not amount to terror. The 
court intimated an opinion, that the cases on voluntary pre- 
ference had gone much too far: ‘I think,’ said Patterson J., 
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‘that if not checked, the courts would come at last to be con- 
tent with evidence of general insolvency as proof that the 
party must have contemplated bankruptcy.’ Morgan v. Brund- 
rett, 2. N. & M. 280. 


INSURANCE. 


(Discharge by delay.) Insurance on goods and freight at and 


from Liverpool to Monte Video and Buenos Ayres, if open, 
or the ship’s final port of discharge in the river Plate, with 
liberty to wait two months at Monte Video, if needful, at a pre- 
mium of £5 per cent. to return £2 for the risk ending on 
arrival at Monte Video. The ship arrived on the 2d of 
August at Monte Video, which was then blockaded by an 
enemy’s fleet, to prevent vessels sailing up to Buenos Ayres. 
The blockade was raised October 4th; on the 5th the vessel 
sailed for Buenos Ayres, and was lost: Held, that the un- 
derwriters were discharged by the longer stay than two 


months at Monte Video. Doyle vy. Powell, 4 B. & Ad. 267. 


INTEREST. 


a. 


(Liability of banker for.) A sum of money was deposited 
in a banker’s hands, and a memorandum was given, which 
stated that ‘from the time such deposit should be made, and 
during its continuance,’ the bankers should not pay any 
interest. The depositor afterwards became bankrupt, and 
his assignees demanded the money, which the bankers re- 
fused to pay: Held, that though on such demand and refusal 
the money ceased to be a deposit, and became money had 
and received in the ordinary case as between banker and cus- 
tomer, interest was not, therefore, payable upon it any more 
than before. (See now 3 and 4 Wm. 4, c. 42, s. 28.) Ed- 
wards v. Vere, 2N. & M. 120. 


, n non-completion of contract for mortgage, by what terms ex- 
O plet tract , tgage, by what terms 


cluded.) A agreed to advance to B £4000 on mortgage of 
lands, and it was stipulated that B should deliver a complete 
abstract of the title in a week, and produce the title deeds 
and deduce a good title within a month after the delivery of 
the abstract; otherwise A was to have the option of consid- 
ering the agreement void, and B forthwith to pay him all 
costs and charges incurred by him in investigating the title. 
Abstracts of title were delivered within the limited period, 
but were found defective. The parties continued in nego- 
ciating for eight months, A repeatedly remonstrating on the 
insufficiency of the title, and informing B that his money was 
lying idle, and B endeavoring to supply the defects, until at 
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the end of that time the negociation was broken off. In an 
action brought by A to recover the costs and charges incur- 
red by him in investigating the title, and also interest on the 
£4000 which had been lying idle during the eight months: 
Held, that he could not recover the interest. Sweetland v. 
Smith, 1 C. & M. 585. 

JUDGMENT. ! 

(Alieration of.) A judgment may be altered in the same term 
in which it is given. Darling v. Gurney, 2 D. P. C. 101. 

JURY. 

1. On the trial of a cause, after fifteen hours’ consultation 
among the jury, the learned judge told them that he thought 
‘concession ought to be made by the minority to the majori- 
ty.’ Three of the jury in consequence gave up their opin- 
ion, and a verdict was given for the defendant: Held, no 
ground for a newtrial: Held, also, that the affidavit of a 
juryman as to any thing occurring on the trial could not be 
received, at all events except to supply deficiencies which, 
owing to the counsel’s absence, did not appear upon their 
notes; certainly not to supply deficiencies in the judge’s 
notes. Everett v. Youells, 4 B. & Ad. 681; 1 N. & M. 531. 

2. The delivery of refreshment to a jury while they are shut up 
to consider their verdict, affords no ground for setting the 
verdict aside, unless it were supplied by a party to the cause, 
or /o a juryman whose holding out decided the verdict. S., 
C. 4 B. & Ad. 681. 

LANDLORD AND TENANT. 

1. ( Tenant’s right to remove shrubs.) A tenant, not a gardener 
by trade, cannot remove a border of box planted on the de- 
mised premises by himself, unless by special agreement with 
the landlord. Empson vy, Soden, 4 B. & Ad. 655. 

2. (Where assignees of bankrupt tenant liable forrent.) A coach- 
maker, tenant from year to year of premises in which he had 
several coaches on hire, became bankrupt, and his assignees 
entered on the premises to keep the coaches in repair, pur- 
suant to the bankrupt’s contracts. In August, the bank- 
rupt’s effects were sold, and the key of the premises were 
delivered tohim. The assignees paid the rent up to Michael- 
mas: Held, that they were liable also for the quarter’s rent 
due at Christmas. Ansell v. Robson, 2 C. & J. 610. 

3. (Recovery of reni against assignees of bankrupt.) In order 
to enforce a landlord’s claim for rent in arrear against the 
tenant’s assignees, after a seizure under a fi. fa., he must 
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distrain; he cannot receive his rent out of the proceeds of 
the sale, the sheriff having had due notice of the bankruptcy 
before sale. (15 East, 230.) Gethin vy. Wilks, 2 D. P. C. 
189. 

LEASE. 


1. (Forfeiture.) A granted to B a license to enter upon his 
lands to search for and dig ores for twenty-one years, with a 
proviso that if B should cease to work the mine for six months, 
or break any of the covenants, ‘the said indenture, and the 
liberties, licenses, powers, and authorities thereby granted, 
should cease, determine, and be utterly void and of no effect:’ 
Held, that vowed was to be construed to mean voidable; and 
that to put an end to the license, A must do some act showing 
his election to enforce the forfeiture. (Doe v. Bancks, 4 B. 
& A. 401.) Roberts v. Davey, 4 B. & Ad. 664; 1. N. & M. 
443. 

2. (Under power, void in toto tf void for part.)’ A leasing power 
in a will authorized the leasing of certain lands, except the 
demesne lands of L., at the like rent as they were then let for 
or more. In 1800, lands demisable under the power, which 
at the date of the will were let for £29, were leased at a rent 
of £35. In 1813 the same lands, together with two fields, 
part of the demesne lands of L., were let at an entire rent of 
£40: Held, that the latter lease was void for the whole. 
(Doe v. Rendle, 3M. & S. 99: 5 Co. Rep.3b. Doe d. 
Williams v. Matthews, 2 N. & M. 264. 

3. (Description of parcels in.) By a demise of lands ‘situate 
in A., and now in the occupation of R. S., lying within cer- 
tain (described) boundaries,’ land within the boundaries 
passes, though not in the occupation of R.S. (Cro. Car. 
129; 1 B.& A. 550; 3 B. & C. 870; 2 B. & Adol. 453.) 
Doe d. Smith v. Galloway, 2 N. & M. 240. 

LIBEL. 

1. (Pleading in.) The inducement to a declaration for libel 
alleged that the defendant, intending it to be believed that 
plaintiff won large sums of money at his house by gaming, 
and maintained himself by unfair and fraudulent practices in 
gaming and betting, published the words complained of 
(which consisted of slang expressions in themselves of an 
equivalent character) and the innuendo was ‘ meaning there- 
by that the said plaintiff had won divers large sums of money 
by gaming.’ Special demurrer, assigning for cause (inter 
alia) that the innuendo enlarged the sense of the words, and 
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was not connected by averment with, or in any way applica- 
ble to, the inducement, &c. Semble, that the demurrer did 
not admit that the words were intended to be used with the 


meaning imputed by the declaration. Digby v. Thompson, 
1 N. & M. 485. 


. (Privileged communication.) To a declaration for libel, im- 


puting to the plaintiff, an attorney, that he had disclosed con- 
fidential communications made to him by a client, the defend- 
ant pleaded a justification, and set forth three cases in which 
the plaintiff had disclosed alleged confidential communica- 
tions: Held, that it was not. necessary, in order to support 
this plea, that the communications should be of so strictly 
confidential a character as would have protected the plain- 
tiff from examination as a witness respecting the matters con- 


tained inthem. Moore v. Terrell, 1 N. & M. 559. 


ges ATIONS, STATUTE OF. 


. (What sufficient promise in writing.) A document signed by 
the debtor, charging his estate with payment to the plaintiff 
of a sum corresponding in amount with the debt (which bore 
interest) with interest from the date of the memorandum, was 
held insuffictent to ) take the debt out of the statute. Martin 
v. Knowles, 1 N. M. 421. 


2. (What sufficient promise in writing. Effect of former judg- 


ment. Payment into court.) A written promise, signed by 
the party charged thereby, to pay his proportion of a joint 
debt more than six years old, but not specifying any amount 
is a sufficient comp sliance with the provisions of the 9 CG. 4, 
c. 14, s. 1, to take the case out of the statute of limitations; 
and the plaintiff suing on such promise is not confined to 
nominal damages, but may recover the whole of such propor- 
tion on proving the amount by extrinsic evidence. (2M. & 
M. 141.) 

A and B were jointly indebted to C; more than six years 
having elapsed, A promised in writing to pay his proportion 
of the debt when applied to. C afterwards sued A and B 
jointly in indebilatus assumpsit. A pleaded the general issue 
and the statute of limitations, B pleaded the general issue 
only. <A verdict passed for A on his two issues, and against 
B on the general issue, and judgment was entered for A 
against C, for C against B. C afterwards sued A afresh, 
declaring specially on his new promise, and averring the 
amount of the proportions due from him under a videlicet, 
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and A paid money into court on such special count: Held, 
ist. that neither the former verdict and judgment against B, 
nor that in favor of A, was any answer to the action on the 
new promise. (6 Rep. 45; Cro. Car. 75; T. Raym. 472.) 
2d. that the payment into court did not admit the amount of 
defendant’s proportion, or preclude him from disputing it. 
Lechmere v. Fletcher, 1 C. & M. 623. 

MALICIOUS ARREST. 

(Want of probable cause, how evidence of malice.) In an action 
for a malicious arrest, the jury may imply malice from the 
want of reasonable or probable cause; but this is an inference 
not of law but of fact, which the jury are not bound to draw 
It is a misdirection, therefore, to present the absence of such 
cause to the jury as conclusive evidence of legal malice. (1 
T. R. 545; 4 B. & C. 247; 2B. & C. 693.) Mitchell v. 
Jenkins. 2 N. & M. 301. 

MASTER AND SERVANT. See Stanper, 1. 

MONEY HAD AND RECEIVED. 

1. ( What privity of contract necessary.) A,B, and others were 
joint owners of an East India ship. A was managing owner, 
and employed C as his agent for general purposes, and amongst 
others, to receive and pay monies on account of the ship: and 
he kept a separate account with A as managing owner. It 
being necessary that a receipt for money due from the East 
India Company on account of the ship should be signed by 
another owner besides the managing owner, such a receipt was 
signed by A and B, and upon it C received £2000 from the 
Company, and placed it to A’s credit in his books as managing 
owner. ‘The managing owner died, and the other part-owners 
sued C for the balance of this account in an action of money 
had and received: Held, that C received the money as A’s 
agent, and was accountable to him only for it; and that there 
being no privity between the other part-owners and C, they 
could not maintain the action. Sims v. Brittain, 4 B & Ad. 
375. . 

2. The solicitor to the assignees of a bankrupt received from them 
a sum of money to pay the costs of the petitioning creditor up 
to the time of the choice of assignees. The solicitor offered to 
pay the money on the bill’s being taxed, but to this the peti- 
tioning creditor would not assent ; but he afterwards authorized 
the solicitor to pay the commissioners’ fees out of the money: 
Held, that he eould not maintain money had and received for 
the remainder. (14 East, 582; 4 B.& C. 163; 3 Meriv, 652 ; 
1 Cr. & J. 83.) Barron v. Husband, 4B. & Ad. 611. 
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3. A party who receives, in his character of servant, money from - 
his master to discharge a debt owing by the latter, is not liable 
to the creditor for money had and received. Howell v. Batt, 
2N. & M. 381. 

PARTNERSHIP.. See Banxrurrcy, 3, 4. 

PAYMENT INTO COURT. 

i. Assumpsit for work and labor, goods sold and delivered, and 
on the money counts. The defendant pleaded the general 
issue, and paid £10 into court generally. The question in the 
cause was as to the defendant’s liability for repairs done to a 
vessel belonging to a party whose correspondent he was, and 
which were directed by the defendant’s colliery agent. It did 
not appear that there had been any other transactions between 
the parties: eld, that the payment into court admitted the 
agent’s authority to order repairs to the extent of £10; and 
that the rule of Trin. Term, 1 W. 4, requiring a particular of 
demand to be annexed to the declaration, made no difference 
as to the effect of payment of money into court. Meager v. 
Sinith, 4 B. & Ad. 673; 1 N. & M. 449. 

2. To a declaration on a promissory note payable by instalments, 
averring non-payment of the instalments, defendant pleaded 
non-assumpsit and the statute of limitations, and paid into court 
a sum of money less than the amount of the instalments: Feld, 
that the payment into court admitted the special contract, but 
not the non-payment of the instalments further than to the 
extent of the money paid in: and that the defendant was enti- 
tled to a verdict on his plea of the statute of limitations, the 
plaintiff not having proved a sufficient acknowledgment of 
liability to pay something beyond the sum paid into court. (1 
T. R. 464; 3 B. & C. 10.) Reed v. Dickons,2 N. & M. 
369. 

PLEADING. 


1. (Misjoinder of counts.) Declaration contained six counts in 
case : the seventh charged that defendants took and distrained 
for rent the plaintiff’s goods of more than sufficient value to 
satisfy the rents and costs, and then voluntarily abandoned the 
same, and afterwards wrongfully, injuriously, and vezatiously 
again took and distrained the same goods for the same rent, 
and refused to return them, and converted them to their own 
use: Held, that although this second taking of the goods was 
a trespass, the plaintiff might waive it and bring case for the 
conversion : and that the count was an informal count in case, 


- 
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and sufficient after verdict, and therefore there was no mis- 

joinder. (1 B.& C. 145; 11 East, 395; 1 East, 139.) Smith 

v. Goodwin, 4 B. & Ad. 413; 2. N. & M. 114. 

(Plea in action of assault.) A plea which professes to justify 

several assaults and false imprisonments laid in separate counts, 

must show distinct occasions on which the defendant was justi- 

fied in committing each particular trespass. M’Curday v. 

Driscoll, 1 C. & M. 618. 

3. (Demurrer for irregularity.) A plea was specially demurred 
to because it was dated 1832, instead of 1833. The court 
ordered the demurrer to be set aside with costs. Neal v. Rich- 
ardson, 2 D. P. C. 89. 

PRACTICE. 

1. (Signing judgment on holiday.) Judgment for want of a plea 
may be signed on a holiday. Bennett v. Potter, 2 C. & J. 
622. 

2, (Service of rule.) <A bill was accepted payable at the United 
Service Club House, of which defendant was a member ; the 
process was served on the porter there, who said that defend- 
ant’s servant called there every day for letters and messages. 
The court allowed a rule to compute to be similarly served. 
Ridgway v. Bayntun, 2 D. P. C, 183. 

3. (Amendment.) It is too late to strike out counts on promises 
to the plaintiffs as executors, after the cause has been taken 
down to trial at the assizes. Tomlinson v. Nanney, 2 D. P. C. 
17. 

4. (Order to amend.) An order to amend, though general in its 
terms, will only authorize the amendment with reference to 
which it is obtained. Engleheart v. Eyre, 2D. P. C, 193. 

5. (Particulars of demand.) Though the particulars vary from 

the evidence given by the plaintiff, yet if the defendant appears 

and defends, and is not misled by them, the variance is no 

ground for nonsuiting the plaintiff. Green v. Clark, 2 D. P. 

C. 19. 

(Service of rule.) Where a party keeps out of the way to 

avoid personal service of a rule, preparatory to obtaining an 

attachment against him, and it is clearly made out to the satis- 
faction of the court, personal service will be dispensed with. 

Green v. Prosser, 2 D. P. C. 99. 

7. (Motion for new trial.) After a motion for a new trial has 
been granted on certain points, it is irregular to make another 
motion upon another point in the same cause, to come on at 
the same time. Robertson v. Barker, 2 D. P. C. 39. 


29 


6. 


~ 
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PRESUMPTION. 
(Of death.) Though, when a party has not been heard of for 


seven years after going abroad, he will be presumed to be dead ; 
no presumption is raised by law as to the time at which the 
death took place; that is a question for the jury to determine 
on the facts of the particular case. And where ejectment was 
brought by a remainder-man, the tenant for life not having 
been heard of for more than twenty but less than twenty-seven 
years, it was eld that this alone was not sufficient evidence 
from which the jury could infer that he was alive within twenty 
years. (1 Stark. N. P. C. 121; 2 Phill. 461; 2 Bac. Abr. 
366 ; 1 Meriv. 308; 3 Hagg. Eccl. Rep. 748; 6 East, 85.) 
Doe d. Knight v. Nepean, 2 N. & M. 219. 


PROCESS. 


1. 


. 
~ 


(Alteration of, by attorney.) Where a writ of summons 
originally issued into one county, was, without being re-sealed, 
altered by the plaintiff’s attorney by substituting a different 
county, the court set aside the proceedings on payment of the 
debt without costs, although the defendant, before taking the 
objection, had obtained a judge’s order to stay proceedings on 
payment of debt and costs, which order had been made a rule 
of court. The court said that the plaintiff would not, under 
the circumstances, be liable to his attorney for the costs. Sig- 


gers v. Sansom, 3 Moore & Scott, 194. 


(Form of summons.—Indorsement.) Where there are several 
defendants, the word ‘ you’ in the notice, in a summons, that 
the plaintiff-will enter an appearance for the defendants if they 
do not appear, is to be construed distributively. 

The name of the attorney is sufficiently indorsed on the writ 

by indorsing the name of his firm, and his residence sufficiently 
described by the indorsement, ‘Gray’s Inn, London.’ (4B. & 
C. 681.) Engleheart v. Eyre, 2D. P. C. 145. 
( Variance in defendant’s name.—Description.—Indorsement. ) 
A variance in a defondant’s name is not material, if it be idem 
sonans. ‘The description of the defendant in a capias, as of 
‘Kent Street, in the county of Surrey,’ without the number of 
the house or parish, was held sufficient. The indorsement on 
the writ need not be dated; and ‘ bail for £40 and upwards,’ 
is sufficient since the rule of Hilary Term, 2 Will. 4, pl. 10 
(See form No. 4,2 & 3 Will. 4, ¢. 39.) Webb v. Lawrence 
2D. P.C. 81. 


PROMISSORY NOTE. 
1. An instrument whereby the defendant acknowledges the loan 
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to 


of money, and promises repayment, and engages to pay, in 
part of interest, an unliquidated demand on behalf of the cred- 
itor, and the remaining principal and interest to the creditor, 
his executors, administrators, or assigns, is not a promissory 
note, and is rightly stamped with an agreement stamp. (2 
Campb. 205.) Bolton v. Dugdale, 4 B. & Ad. 619; 1 N.& 
M. 412. 


. (Presentment of country bank notes.—Tender.) On Wednes- 


day, November 23, plaintiff bought goods from defendant, and 
paid for them in country bank notes. On Monday, November 
28, defendant requested plaintiff’s servant, as a favor, to give 
him money in exchange for the notes, which he did. The 
same day the bank stopped payment; plaintiff heard of it on 
Tuesday, and on Wednesday wrote to defendant acquainting 
him with it, and desiring him to exchange the notes; but the 
notes were not produced or tendered to the defendant till long 
afterwards, nor were they ever presented at the bank: Held, 
that plaintiff was not entitled to recover the value of the notes. 
(5 Taunt. 30; 6 B. & C. 373; Chitty on Bills, 658.) Rogers 
v. Langford, 1 C. & M. 637. 


SET OFF. 


1. 


9 
~~ 


In an action by a trustee to recover a debt for the benefit of 
the cestui que trust, a debt due from the cestui que trust cannot 
be set off. (16 East, 36; 3B.& A. 52; 7 East, 153. The 
cases of Bottomley v. Brook, and Rudge v. Birch, 1 T. R. 621, 
622, were much questioned by the court.) Tucker v. Tucker, 1 
N. & M. 477. 

The amount of a verdict cannot be set off against the amount 
of a judgment. Garrick v. Jones, 2 D. P. C. 157. 


SHERIFF. 


1. 


to 


(Liability for executing fi. fa. after allowance of writ of error.) 
A sheriff executing a fi. fa. after notice of the allowance of a 
writ of error is liable in trespass, though there have been no 
supersedeas of the execution. And notice to the sheriff, in 
such case, is notice to the officers sufficient to render them 
liable in trespass. (1 Salk. 322; 2 B. & P. 370; 2 Wms. 
Saund. 101 g; Willes, 271; 9 Price, 606.) Belshaw v. Mar- 
shall, 4 B. & Adol. 336. 


. (Staying proceedings against.) In an action by assignees of a 


bankrupt against the sheriff for goods of the bankrupt taken 
under an execution, the court will not stay proceedings on 
payment of the sum for which they sold, or on restoring them 
in specie, if there be any dispute as to the amount, or if the 








1834.] Recent English Decisions.—Common Law. 191 


plaintiff claims any special damage; especially if the sheriff 
might have applied under the Interpleader Act. Gibson v. 
Humprey, 1 C. & M. 544; 2 D. P. C. 68. 

3. (Summary inquiry into false return.) The court will not try 
on affidavits whether a sheriff’s return to a writ is false, even 
though a strong case is made out to show fraud and collusion : 
the party must resort to his action. Goubot v. De Crouy, 2 
D. P. C. 86. 

SHIFTING USE. 

A devises lands to B for life, remainder to B’s first and other sons 
in tail male. After the death of A and B, C, the first son of 
B, enters, suffers a recovery, and by deed, in which is contained 
a-power of incumbering, settles the property to the use of him- 
self for life, remainder to the use of F for five hundred years, 
in trust for securing younger children’s portions, remainder to 
the first and other sons of C in tail male. This settlement is 
executed by F. F subsequently devises other lands to D, the 
second son of B, in tail, with a limitation over in case the land 
devised by A in tail male shall descend to or devolve upon D. 
C’s first son dying in his lifetime, D, upon C’s death, takes the 
land devised by A, subject to an incumbrance created under 
the power: Held by three judges (Taunton, J. dissentient,) 
that D was not incapacitated from holding both estates. Fa- 
zakerly v. Ford, 2 N. & M. 1. 

SLANDER. 
1, (Evidence of malice in giving character of servant.) A mas- 
ter, in giving the character of his late servant to a person 
intending to take her, charged her with theft, and stated, in 
support of that charge, that she had borrowed money when 
she came into his service, and repaid it before she received 
her wages. He afterwards admitted to a relation of the ser- 
vant, that the time when he paid her the wages was entered 
in a book, which he produced; but he refused to state what 
the time was; and on the relation’s complaining that the ser- 
vant, in consequence of her loss of character, might have 
been driven on the town, he answered, ‘ What is that to us?’ 
Held, that this was some evidence to go to the jury of malice 
in the master. Kelly v. Partington, 4 B. & Ad. 700. 

. (Declaration.) The words complained of were ‘ you robbed 
W.;’ innuendo, ‘that the plaintiff had been guilty of an 
offence punishable by law.’ No colloquium was set forth 
showing the sense in which the words were used: Held, suf- 
ficient on motion in arrest of judgment. Tomlinson v. Brit- 
tlebank, 4 B. & Ad. 630; 1 N. & M. 457. 


to 
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3. The declaration alleged that the defendant had said of the 
plaintiff that he had set fire to his own premises; innuendo, 
that plaintiff had been guilty of wilfully setting fire to the 
premises in his occupation, which had been consumed by fire. 
Held, that it could not be presumed after verdict that the 
jury had found that defendant meant to impute to plaintiff 
that he had set fire to the premises unlawfully or feloniously ; 
and the judgment was arrested. For nothing more will be 
presumed after verdict than is necessarily involved in the 
allegations of the declaration. (1 M. & S. 234; 1 Cowp. 
275.) Sweetapple v. Jesse, 2 N. & M. 36. 

4. If a good innuendo in a declaration, ascribing a particular 
meaning to alleged slanderous words, be not supported in 
evidence, the plaintiff cannot reject it at the trial, and resort 
to another meaning. 

Semble, (per Bayley B.) that a verbal imputation of fraud- 
ulent embezzlement in office which is not one of emolument, 
or a public office known to the law, would not be actionable. 
Williams v. Stott, 1 C. & M. 675. 

STOPPAGE IN TRANSITU. Sce Venpor anp Purcnas- 
ER, 2. 

TENDER. , 

1. A plea of a tender of £20 is supported by evidence of the 

tender of a larger sum, although tendered as the sum the 

creditor was to receive, not as a sum out of which he was to 
take the £20. (5 Co. 115; 1 Esp. 711.) — Dean v. James, 

4B. & Adol. 546; 1 N. & M. 392. 

. A tender made to the managing clerk of the plaintiff’s attor- 
ney, he disclaiming at the time any authority to receive the 
money, is insufficient. Bingham y. Allport, 1 N. & M. 398. 

. (Where necessary before bringing trover.) A, having goods 
at a pawnbroker’s, delivered the duplicate to B to take them 
out of pledge: B took them out, paying the amount due on 
them. When A applied to him for them, he said he had not 
got them, and refused to say who had; whereupon A sued 
him in trover forthem. Held, that it was not necessary for 
the plaintiff, before bringing the action, to tender the money 
paid by Bto the pawnbroker; for a party can only be obliged 
to make a tender, where by doing so he could obtain posses- 
sion of the goods. Jones. v. Cliff, 1 C. & M. 540. 

TRANSFER OF DEBTS. 

By deed, reciting that A has agreed fo pay a debt owing from 
B to C, A covenants with B to indemnify him in respect of 


to 
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such debt. A omits to pay C, who sues and obtains judg- 
ment against B.— B may recover the amount of the debt 
from A before he has paid C. Carr v. Roberts, 2 N. & M. 
42, 

TRESPASS. 

Subsequent assent makes the party a co-trespasser only where 
the trespass was committed for his benefit. Wilson vy. Barker, 
4B. & Ad. 614; 1 N. & M. 409, 

VENDOR AND PURCHASER. 
1. A written contract stipulating for a good title to be made to 
the purchaser of land, cannot be varied by evidence of a sub- 
sequent parol assent of the purchaser to take a defective 
title. (Sugd. Vend. 136, 139; 2 Ves. sen. 299; Phill. Evid. 
577.) Gess v. Lord Nugent, 2 N. & M. 28. 

. (Lien of unpaid seller of goods.—Stoppage in transitu.) A 
sells to B rum lying in the warehouse of C at Liverpool, 
and delivers to B an invoice with marks and numbers. B 
accepts A’s draft for the price, and before it is due, sells to 
and receives payment from D, (who is clerk to C, and also 
carries on business on his own account.) ‘The usage at 
Liverpool is for the seller to deliver to the buyer delivery 
orders addressed to the warehouseman, who accepts such 
orders. No delivery order is given by A to B, except for 
a small portion of the goods, which B separates and receives; 
but by B’s permission, without A’s knowledge, D gauges 
and coopers the casks in the warehouse, and marks them 
with his own initial. B’s acceptance is dishonored when due: 
Held, that A retained a lien on the goods for the price. (1 
Atk. 245; 6 Taunt. 433; 4 B. & C. 941, 951; 1 N. & M. 
231; 7 T. R. 440; 2B.&C. 37; 8 B.& C. 612; 5B. & A, 
134; 14 East, 308.) Diron vy. Yates, 2 N. & M. 177. 

VENUE, 

1. The venue may be changed in an action upon a written 
agreement to pay a sum of money on a day certain, and if 
not then paid, to secure the same by mortgage. Slade v. 
Trew, 1 C. & M. 584; 2 D. P. C. 65. 

. A motion to change the venue on special grounds ought to 
be made after plea pleaded. Cotterill vy. Dizon, 1 C. & M. 
661; 2D. P. C. 112. 

3. The affidavit whereon to change the venue, must not only 

state that the cause of action arose in the county to which 
the removal is sought, but also that it did not arise elsewhere, 


Jones v. Pearce, 2 D. P. C. 54, 
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hs) 








194 Recent English Decisions.—Equity. [July, 


4. 


After time to plead on the usual terms, the court will not 
change the venue except on special grounds: merely stating 
that the cause of action arose, and the witnesses reside, in 
another county, is not sufficient. Tonks vy. Fisher, 2 D. P. 


C. 22. 


5. When, on account of political excitement, and other circum- 


stances, a fair trial cannot be had in the county where the 
venue is laid, the defendant may change it without paying 
costs, for they are properly costs in the cause. Lewis v. 
Morris, 2 D. P. C. 60. 


WARRANT OF ATTORNEY. 


1. 


(Entering judgment on.) The court allowed judgment to 
be entered upon an old warrant of attorney, on an affidavit 
that a letter had been received from tlie party, the two-penny 
post date on which was within the term. Anon. 3 Moo. & 
Scott, 210. 


. (Entering judgment on.) Where the attesting witness to an 


old warrant of attorney is dead, an affidavit verifying his 
hand-writing, made by the plaintiff himself, is sufficient on an 
application to enter up judgment. Constable vy. Wren, 3 
Moo. & Scott, 210, note. 


EQUITY. 


Younge, Part 5; 4 Simons, Part 3. 


BANKRUPT. 


(Fiztures.) A tenant in fee of a cotton mill, in which there 


was a steam engine, boilers, shafts, and other articles, mort- 
gaged the whole, but remained in possession until his bank- 
ruptcy. The entablature plate, spring beams, and wall plates 
of the engine were affixed to the freehold, and made part of 
it: Held, that the steam engine was not within the order 
and disposition of the mortgagor at the time of his bankrupt- 
cy. (Horn v. Baker, 9 East, 215; Ryall v. Rowles, 1 Ves. 
375.) Hubbard vy. Bagshaw, 8. 326. 


DEBTOR AND CREDITOR. 


A, a solicitor in the country, received from a client a sum of 


money, which was to be paid by him into the Court of Chan- 
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cery, on the client’s account. A obtained a bill for the sum 
from a country banker, and remitted it to his bankers in Lon- 
don, without stating the reason for which the amount had 
been paid to him. At the same time he was indebted to his 
bankers in £450, for which they held securities, and as to 
which they kept an account separate from his general account. 
A died, and a few days afterwards the bill became due and 
was paid, and the bankers carried the amount to A’s general 
account. The bankers, for some time after they had received 
notice from the client of the circumstances under which the 
amount of the bill had been paid to A, continued to keep the 
accounts separate, but ultimately they deducted the £450 
from the proceeds of the bill, and paid the balance to his ex- 
ecutrix: Held, that there being no agreement binding the 
bankers to keep separate accounts as to the £450 and the 
amount of the bill, and as they had not notice until after the 
amount received, of the purpose for which it was intended to 
be applied, the client was not entitled to recover from them 
any part of the proceeds of the bill. Grigg v. Cocks, S. 
439. 


EVIDENCE. 


2. 


or 


A defendant became bankrupt during the examination of 
witnesses, and a supplemental bill was filed against his as- 
signees: Held, that the deposition taken after the commis- 
sion issued, and before the supplemental cause was at issue, 
could not be read against the assignees, Hichens y. Con- 
greve, S. 320. 

. (Receipts.) An owner of lands in the parish is a good wit- 
ness to prove the custody of old receipts for moduses alleged 
to be payable for his lands, notwithstanding he has agreed 
to contribute to the costs of the suit. Tomlinson v. Lymer, 
S. 469. 

. (Modus.) The evidence of a witness in support of a modus 
for milk and calves is receivable, notwithstanding he occu- 
pies a cottage and garden in the parish. S. C. 

. Receipts given by the parish clerk for the use of the vicar, 
for small tithes, the hand-writing of the parish clerk being 
proved, but not the fact of his being the authorized agents 
of the plaintiff, were rejected as evidence, on the ground 
that the parish clerk was living, and his agency for the vicar 
could not be inferred, but must be proved. Thompson y. 
Perryman, Y. 598. 

. (Tithes.) An account book of a former vicar, produced by 
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a witness who deposed that he had received it from his aunt, 
who resided with his father, who was the son of the vicar; 
and that he had frequently seen the book in his aunt’s pos- 
session, and had heard her say it belonged to his grandfather: 
Held, not to be admissible in evidence. S. C. 

6. (Tithes.) An occupier of lands in the parish, but who had 
been examined as a witness on both sides, proved the hand- 
writing of the plaintiff (the vicar) to receipts for alleged mo- 
duses. An objection on the ground of interest was over- 
ruled. S.C. 

7. (Party.) A defendant trustee examined as a witness, may 
have a decree made against him and his co-trustees, where 
no objection is made by him. (Carter v. Hanley, 2 Ambl. 
583.) Hutton v. Sandys, ¥. 602. 

HUSBAND AND WIFE. 

A bequest by a testator to his wife for her sole use and benefit 
is equivalent to a gift for her separate use. (Bulpin v. Clark, 
17 Ves. 365.) v. Lyne, Y. 562. 

INFANT. 

( Maintenance.) A testator devised his real and personal estates 
to trustees, in trust to pay certain annual sums for the main- 
tenance of his grand-children till they attained 25, and to ac- 
cumulate the surplus income of his estates, which was to 
form part of his residuary personal estate; and to divide the 
income of his estates among his grand-children when they 
attained 25, with benefit of survivorship on any of them dying 
under 21, without leaving a child that should attain 21; and, 
on the death of such of them leaving such child, to convey 
the parent’s share to such child; and he empowered his trus- 

‘ tees, after the death of the father of his grand-children, to 
convey to his grandsons absolutely the shares of his estates, 
to which, under the previous trusts, they would be entitled 
for their lives. A petition, by one of the grandsons, for an 
increase of the maintenance provided by the testator was dis- 
missed, the disposition of the property not being such as that 
the grand-children must of necessity take the whole fund. 
(Exp. Kebble, 11 Ves. 604.) Turner v. Turner, S. 430. 

JOINT STOCK COMPANY. 

A, B, and C having agreed for the purchase of certain mines 
for £10,000, and to form a Joint Steck Company for working 
them, and that the mine should be sold to the company for 
£25,000, of which £10,000 should be paid to F, the proprie- 
tor, and the remainder divided amongst themselves and cer- 
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tain of their friends, whom they nominated to be Director 
and Officers of the Company; at a meeting of the persons 
so nominated, at which A, B, and C were present, but before 
the company was established, it was resolved that the company 
should purchase the mines for £25,000, to be paid to F, and 
a conveyance was afterwards taken from F to the trustees of 
the company, and the £25,000 was paid out of the funds of 
the company, and distributed in the manner agreed upon. 
A suit having been instituted by some of the share-holders, 
on behalf of themselves and the others, against the persons who 
had participated in the £15,000, the latter were decreed to 
refund what they had received; and one of the defendants 
having become bankrupt, after he had paid what he had 
received into court, under an order upon motion: Held, 
that the plaintiffs were entitled to receive that sum, and were 
not to be put to prove their demand under the commission. 
Hichens vy. Congreve, 8. 420. 

MERGER. 

A devised his real estate to B in fee, charged with £1,000, 
which he gave to B in trust to be laid out for the separate 
use of C, his sister, for her life, and after her decease as she 
should by her will appoint, and in default of appointment to 
be retained by B. 5B devised the estates to trustees in trust 
for C and D as tenants in common in fee subject to his debts, 
&c.; and by a codicil he directed his personal estate to be 
first applied in payment of his debts, legacies, &c. After 
B’s death, the trustees conveyed the estates to C and D as 
tenants in common in fee, subject to the £1,000 and other 
incumbrances. C and D having agreed to make partition, 
one moiety of the estates was conveyed to C in fee, subject 
to a term for indemnifying D from the £1,000 and the other 
moiety was conveyed to D in fee. C afterwards mortgaged 
her moiety in fee; and by her will, without referring to the’ 
£1,000, disposed of her personal estate in general terms: 
Held, that the charge was merged, and that it would bea 
fraud on the mortgagee to hold that it subsided. (Astley v. 
Miller, 1 Sim. 208.) Tyke v. Lake, S. 351. 

MORTGAGE, 

(Equity of redemption.) A tenant in tail, under his brother’s 
will, with remainders over, suffers a recovery to such uses 
as he should appoint by deed or will, and subject thereto, to 
the uses of the will. He afterwards makes a mortgage of 
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part of the estate in fee, and limits the equity of redemption 
to the prior uses. He then joins in a transfer of the mort- 
gage, and reserves the equity of redemption to himself in 
fee: Held, that the equity of eg sa did not revert to 
the old uses. (Innes v. Jackson, 1 Ves. 356.) .4nson vy. Lee, 
S. 364, 

PLEADING. 

1. (Demurrer.) Ona bill by a residuary legatee against ex- 
ecutors; a demurrer for want of equity, on the ground that 
the bill did not allege that the testator died without revoking 
his will, or that the executors had proved the will, was over- 
ruled, with liberty for the defendants to plead and the plaintiff 
toamend, Blewitt v. Blewitt, Y. 541. 


(Injunction,) An annuity was granted to A, in considera- 


tion of certain services performed by him. A assigne d the 
annuity for a valuable consideration to B; the deed of assign- 
ment contained the usual power of attorney to sue and give 
discharges, and which power was declared to be irrevo ‘able. 
juitted Ex gland. B having 


brought an action inthe name of A for arrears of the annuity, 


A shortly after the assignm ent ¢ 


the grantors filed their bill against A and B to restrain the 
proceeding at law, alleging that the annuity had-been obtain- 
ed through fraud and misrepresentation; and that it had been 


i 


, + « es > 
assigned to B colorably, and without anv consideration. B. 
by his answer denied all knowledyve of the alleged fraud or 
misrepresentation, and claimed to be a purchaser for a full 


consideration, No answer wis put in by A. An injunction 


obtained by the plaintiffs against A and B was dissolved as 
B, he being substantially the plaintiff and having put ina 
full answer. B proceeded to trial in an action at law com- 





menced by him in the name of A (the plaintiffs in equity ap- 


pearing n trial) and recovered a verdict The laintiffs 
subse jus itly moved for an attachment against the solicitor of 
B for a breach of the injunction by which the defendant C 


was retained from proceeding at law, but the court refused 
the moti ne hinpe rial Gass Licht Company vy. Clarke f y 
980. 
-RACTICE. 

(Production of papers, §c.) Defendants in a suit are privi- 
leged from producing letters which have passed between them 
and their solicitors subsequently to the institution of the suit 
and in relation thereto, (Bolton v. Corporation of Liverpool, 


— 
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Younge, 377:) but the rule does not apply to letters between 

the parties themselves. Whitbread vy. Young, Y. 541. 

2. (Injunction.) Where an injunction obtained for want of 
answer is dissolved on the merits, and the bill is afterwards 
amended, a motion for an injunction for want of an answer 
to the amended bill is a special application requiring notice, 
notwithstanding the defendant being in contempt. Chinelli 
v. Chanvet, Y. 560. 

3. (Supplemental answer.) Leave was given to file a supple- 
mental answer for the purpose of stating facts which the de- 
fendant had wished to state in his original answer, but had 
been prevailed upon to omit, by the mistaken advice of his 
solicitor. Vail v. Punter, S. 474. 

REVERSIONARY INTEREST. 

(Inadequacy of price.) A bill was filed to compel the transfer 
of a sum of stock, the reversionary interest in which had for- 
merly been purchased by the plaintiff. The transfer was 
resisted, on the ground of fraud and inadequacy of price. 
The former failed in evidence: as to the latter, it appeared 
that the price was sufficient according to the evidence of wit- 
nesses and other competent judges, but about a third less 
than the value, as calculated by actuaries: Held, that this was 
not such a case of inadequacy as would justify the court in 
declaring the contract invalid. (Gouland v. De Faria, 17 
Ves. 20; Headon v. Rocher, 1 M’Clel. & Y. 89.) Poits 
v. Curtis Y. 543. 

WILL. 

1. (Construction.) A testatrix bequeathed the sum of £100 to 
be put out on good security by her executors thereinafter to 
be nominated, and the interest to be paid by her executors 
to A B of W. and his successors, so long as he the said A B 
and his successors should teach in the said town of W. the 
Gospel of Christ, under the name of orthodoxy. The evi- 
dence showed that A B in the lifetime of the testatrix preach- 
ed to a congregation in W. of Calvinists, or, as they called 
themselves, Orthodox Independents: Held, that the minis- 
ter for the time being of the congregation at which A B 
preached in the lifetime of the testatrix, was entitled, so long 
as he preached the doctrines preached by A B in the life- 
time of the testatrix, to the interest of the legacy. Altorney- 
General vy. Molland, Y. 562. 

2. (Specific bequest.) A testatrix, by her will, bequeathed 
funded property sufficient to pay an annuity of £50 to A for 
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life, and, after A’s death, she bequeathed the fund to other 
persons. And, after giving various pecuniary legacies, she 
bequeathed to B the whole of the remainder of her (the tes~ 
tatrix’s) dividends during her life; and, after B’s decease, 
she bequeathed £1000 stock to C, and other sums of stock 
to other persons. The testatrix died shortly after the date of 
her will, entitled to £606 Long Annuities, but to no other 
stock: Held, that the bequest to B during her life, of the 
whole of the remainder of the dividends of the testatrix, was 
specific, and that C and the other legatees in remainder 
after B’s death, were not entitled to have the Long Annui- 
ties converted into Bank annuities; though being a decreas- 
ing fund, the legacies might altogether fail. Vincent y. 
Newcombe, Y. 599. 


- (Remoteness.) A testator bequeathed his residuary estates 


to trustees, in trust, as to one third,’ for his daughter for 
life, and after her decease, in trust for her children, and to 
be paid to them on attaining 25; but if his daughter should 
leave but one child her surviving, then the whole third to 
goto and become the property of such only child upon its 
attaining 25, and be transmissible to its executors; but, in 
case his daughter should leave no child her surviving, or in 
case she should leave a child who should not attain 25, then 
over: Held, that the children did not take vested interests 
until 25, and the limitations in their favor were void for re- 
moteness, Hunter v. Judd, S, 455. 


. (Shifting clause.) W. G., by his will dated in 1775, de- 


vised his estates to hjs nephew for life, with remainder to 
his first and other sons in tail male. T. G., the nephew’s 
eldest son, after his father’s death, suffered a recovery, and 
limited the estates to himself for life; remainder subject to 
a term for securing @ jointure, and raising portions for his 
younger children, to his first and other sons in tail male. 
S. F., by his will dated in 1804, devised his estates to trus- 
tees, in trust for the second and subsequently born sons of 
T. G. in tail male: provided, that if the lands devised by 
W. G. to T. G. should descend to or devolve upon any son 
of T. G., or any heirs male of such son, and the person on 
whom those lands should descend or devolve, should, under 
the trusts of his, S. F.’s will, be tenant in tail male of his 
estates so as to be then actually in the possession or receipt 
of the rents and profits thereof, then his estates should be in 
trust for the person who would be entitled to his estates 
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under his will, if the person on whom W. G.’s estates had 
so descended or devolved, were dead without issue. T. G. 
had three sons, the eldest died in his life-time; then T. G. 
died: Held, that as W. G.’s estates came to T. G.’s second 
son incumbered with the term, S. F.’s estates did not go 
over under the shifting clause. (Driver v. Frank, 3 M. & 
8. 25; Doe v. Perratt,5 B & C. 48.) Fazakerly v. Ford, 
8. 390. 


[7° 








LEGISLATION. 





MASSACHUSETTS. 

Acts passed by the legislature of Massachusetts, at the session 
which commenced on January 1, 1834. 

Academies. The Fuller Academy in Newton was incorporated. 
An act was passed to incorporate the ‘Society of the Sons of 
Dummer Academy,’ in Newbury, with power to hold property to 
an amount not exceeding $5000; which is to be appropriated 
exclusively ‘to the promotion of education and moral improve- 
ment in Dummer Academy.’ 

Ch. 157.—Accounts, Merchants’. All actions on accounts 
which concern the trade of merchandise, between merchant and 
merchant, their factors or servants, shall be commenced and sued 
within six years next after the cause of such actions, any thing 
in the st. 1786, c. 52, \ 1, to the contrary notwithstanding. This 
act is to take effect on April 1, 1535. 

Ch. 2.—Actions. All actions of trespass, and of trespass on 
the case, which are now pending, or which may hereafter be 


~ 


commenced, for injury to personal property, whether stich injury 
be caused by misfeasance or non-feasance, shall survive to and 
against the executors and administrators of the parties, and may 
be proceeded in, in the same manner as is provided by st. 1822, 
c. 110, § 1, in relation to actions of replevin and trover. 

Ch. 86. Whenever either of the parties to an action which 
survives to or against his executors or administrators, shall die 
before the day on which the writ is returnable, or shall die after 
an appeal therein taken and before the first day of the term of 
the court to which such appeal was taken, such action and appeal 
may be entered and proceeded in, in the same manner as if the 
deceased party had died after the entry of such action or appeal. 

Ch. 189. If in any action founded on debt or contract, now 
pending, or which may hereafter be brought against two or more 
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defendants, it shall appear at any time before final judgment 
therein, that any of the defendants was not a party to such con- 
tract, he shall be discharged therefrom, and shall be entitled to 
the like costs in the discretion of the court, as if the plaintiff had 
become nonsuit in said action, and the plaintiff shall thereupon 
be entitled to recover against the other defendants, in the same 
manner as if such action had originally been brought against 
such other defendants only. 

Ch. 174.—Administration. Whenever the probate of any will 
shall be delayed by a suit or controversy ‘on account of the 
alleged insanity of the testator or testatrix, or for any other cause,’ 
administration upon the estate, limited, in duration, to the exist- 
ence of such suit or controversy, and, in its object, to the collec- 
tion of the debts and personal property, and the payment of debts, 
shall be granted at the request of any person interested therein. 
The act further prescribes the duties of the administrators, and 
provides that upon probate of the will, &c. these powers shall 
cease; but in case any will shall be established where such 
limited administration has been granted, and no executor or admin- 
istrator with the will annexed be qualified within three months 
thereafter, then the administrator already appointed shall admin- 
ister the estate, according to the provisions of the will. All 
existing laws limiting the times within which creditors may 
prosecute their claims against the estates, &c. of persons deceased 
are to begin to run from the time of granting limited administra- 
tion in virtue of this act; alk suits depending when such limited 
administration shall cease, in or to which any administrator ap- 
pointed under this act shall be a party, shall be prosecuted by or 
against any executor or administrator who shall have received 
letters testamentary or administration with the will annexed, upon 
the probate of such will. In all cases, judges of probate are 
empowered, when they grant letters testamentary, or of adminis- 
tration, or letters of trust to two or more persons, to take a sepa- 
rate bond from each person, with sufficient sureties to each. In 
all cases where bonds are required of executors, administrators, 
or guardians, upon the sale of real estate, such bonds shall be 
given in the probate county where such executors, &c. received 
their appointment. 

Ch. 177.—Agricullural Societies, An act was passed to con- 
tinue in force, for the further term of five years, the ‘ act for the 
encouragement of agriculture and manufactures,’ passed February 
20, 1819. 

Ch. 27.—Artists. An act was passed to incorporate the Bos- 
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ton Society of Artists, for the purpose of encouraging the intro- 
duction of improvements, inventions or discoveries in the arts and 
sciences by premiums, &c. and of relieving distressed artists and 
their families ; its capital is not to exceed § 100,000. 

Ch. 124. The Boston Bewick Company was incorporated 
‘for the purpose of employing, improving and extending the art 
of engraving, polytyping, embossing and printing, and carrying 
on the business thereof.’ 

Ch. 38.—Athenaum. The Nantucket Atheneum was incor- 
porated. 

Ch. 203.—Banks and Banking. Sec. 1. No bank shall, from 
and afier October 1, 1834, make any loan or grant any discount, 
which loan, or the proceeds of which discount shall be paid by 
any book bill, facility, entry in account, certificate for money, &c. 
payable subsequently to the time of making or issuing the same, 
or payable at a future day, or bearing interest; nor shall any bank, 
from and after said October 1, 1834, borrow any sums of money 
from any individual or corporation, except savings institutions, on 
time, or to be repaid at a future day. But nothing herein con- 
tained shall be deemed to repeal or suspend any part of the ‘act 
to regulate banks and banking,’ which concerns the borrowing of 
money by banks, or the issuing by them of any note, &c. payable 
at a future day, or bearing interest ; and provided that debts due 
to any bank from any other bank, including bills of the bank so 
indebted, may lawfully draw interest. 

Sec. 2. Debts due to any bank from any other bank, including 
bills of the bank so indebted, shall not be deemed debts due to a 
bank within the meaning of the fifth section of the abovemen- 
tioned act; but nothing herein contained shall authorize the 
amount of debts which any bank shall at any time owe, to exceed 
twice the amount of its capital stock actually paid in, exclusive of 
sums due on account of deposites not bearing interest. 

Sec. 3. The committee on banks and banking are required to 
report to the legislature all violations of law shown by the returns 
of the several banks. 

Ch. 30.— Bible Society. The ‘ Female Auxiliary Bible Society’ 
of Boston and vicinity was incorporated. 

Ch. 199.—Bonds, §c. An act was passed providing for the 
collection of bonds, notes and other securities due to the state. 

Bridges. Acts were passed to authorize the erection of bridges 
over the Connecticut, Mystic and Mill rivers, and from Noddle’s 
Island to Chelsea. The act of 1833, in relation to Warren 
Bridge, was continued in force till the last day of the session of 
the next legislature. 
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Ch. 187.— Burial Grounds. Sec. 1. This act provides that here- 
after it shall not be lawful to construct any railroad, canal, highway, 
or public easement whatsoever through any burial ground without 
authority specially granted by law or the consent of the inhabit- 
ants of the town where such burial ground is situated. Persons 
offending against this provision are made liable to imprisonment 
for a term not exceeding one year, or a fine, to the use of the 
state, not exceeding #2000, or to both of said punishments, at the 
discretion of the court, and according to the nature and aggrava- 
tion of the offence. 

Sec. 2. Persons wilfully destroying or injuring any tomb, &c. 
or any tree or shrub placed for ornament within the limits of any 
burial ground, are subjected to a fine of not less than $10, nor 
more than ®500. 

Ch. 98. An act was also passed for the protection of the 
monuments, &c. at Mount Auburn; it also regulates the mem- 
bership of the society upon a descent and devise, &c. 

Ch. 187.—Axatomical Subjects. Sec. 3. It shall be lawful 
for the board of health, overseers of the poor and selectmen of 
any town, and for the directors of the house of industry, board of 
health, overseers of the poor, or mayor and aldermen of Boston, 
to surrender the dead bodies of such persons as it may be required 
‘to bury at the public expense, to any regular physician, duly 
licensed, to be used for the advancement of anatomical science ; 
preference being always given to the medical schools during such 
portion of the year as such schools may require subjects for the 
instruction of students; but no such body shall be so surrendered 
if, within twenty-four hours from the time of the death, any per- 
son, claiming to be kin or friend to the deceased, shall require to 
have said body interred ; or ‘if such body shall be the remains of 
a stranger or traveller, who suddenly died before making known 
who or whence he was.’ Physicians receiving such bodies are 
required to give bonds that they shall be used for anatomical pur- 
poses within the state, and that, after being so used, they shall be 
interred. 

Sec. 3. The body of no person shall be so surrendered under 
the provisions of this act, if, during his or her last sickness, he or 
she shall request to be interred. 


Ch. §1.— By-laws. ‘Towns are authorized to provide penalties 
for the breach of their by-laws, not exceeding $ 50. 

Ch. 154.—Canals. An act was passed ‘ to enable the proprie- 
tors of canals to collect tolls.’ 

Ch. 66.—Children’s Friend Society. The Boston Children’s 
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Friend Society was incorporated, for the purpose of providing for 
the support and education of indigent children. 

Ch. 182.—Contracts. Sec. 1. In actions of debt, or upon the case, 
grounded on any simple contract, no acknowledgment or promise 
shall be sufficient to take a case out of the operation of the statute 
of limitations of 1786, unless it shall be made in writing, signed 
by the party chargeable thereby; and where there shall be two 
or more joint contractors or executors or administrators of any 
contractor, no such joint contractor, executor or administrator 
shall lose the benefit of the statute ‘so as to be chargeable in 
respect or by reason only of any written acknowledgment or pro- 
mise made and signed by any other or others of them;’ but 
nothing herein contained shall alter or take away the effect of 
any payment of any principal or interest made by any person 
whomsoever ; provided ‘ that in actions to be commenced against 
two or more such joint contractors, or executors, or administra- 
tors, if it shall appear at the trial, or otherwise, that the plaintiff, 
though barred by the act abovementioned or this act, as to one or 
more of such joint contractors, or executors, or administrators, 
shall, nevertheless, be entitled to recover against any other or 
others of the defendants, by virtue of a new acknowledgment or 
promise, or otherwise, judgment may be given for the plaintiff as 
to such defendant or defendants, against whom he shall recover, 
and for the other defendant or defendants, against the plaintiff.’ 

Sec. 2. If the defendant, in any action on any simple con- 
tract, shall plead in abatement, that any other persons ought to 
be jointly sued, and issue be joined, ‘and it shal] appear at the 
trial that the action could not, by reason of the act abovemen- 
tioned, or this act, be maintained against the other person or 
persons named in such plea, or of any of them, the issue joined 
on such plea shall be found against the party pleading the same.’ 

Sec. 3. No indorsement or memorandum of any payment, 
written or made after the time appointed for this act to take 
effect, upon any promissory note, bill or other writing, by or on 
behalf of the party to whom such payment shall be made, or pur- 
port to be made, shall be deemed sufficient proof of such pay- 
ment, so as to take the case out of the operation of either of said 
acts. 

Sec. 4. These acts are to be deemed to apply to the case of 
any debt on simple contract alleged by way of set-off, on the part 
of any defendant, either by plea, filing or otherwise. 

Sec. 5. No action shall be brought whereby to charge any 
person upon or by reason of any representation or assurance made 
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or given concerning the character, conduct, credit, ability, trade 
or dealings of any other person, to the intent or purpose that such 
person may obtain credit, money or goods thereupon, unless sugh 
representation or assurance be made in writing signed by the 
party to be charged therewith. 

Sec. 6. This act shall take effect on October 1, 1834, and 
shall never be so construed as to have any retrospective opera- 
tion. 

Attorney General and County Attorney. The salary of the 
attorney general was fixed at $1200; and the sum of $600 an- 
nually, was added to the salary previously allowed to the county 
attorney of Suffolk. 

Ch. 167.—Debt, imprisonment for. From and after July 4, 
1834, no person shall be arrested, held to bail, or imprisoned 
on mesne process, for any debt contracted subsequently to that 
day, ‘unless the plaintiff or some one of the plaintiffs, or his 
or their agent, shall make oath before some justice of the peace, 
within the county, that he has a claim or claims against the 
debtor or debtors, which he believes to be justly due, and on 
which he expects to recover the sum of $10 or upwards, and 
that he has reasonable cause to believe that the defendant, for 
the purpose of avoiding the payment of a just demand, intends 
to leave and remain beyond the jurisdiction of the court having 
cognizance of the suit, so that he cannot be arrested on an ex- 
ecution, which may issue on a judgment in said suit. 

Sec. 2. In any civil action founded on any debt contracted 
subsequently to July 4, 1834, ‘the defendant may notify the 
plaintiff, or his attorney in writing, at least seven days, if living 
more than fifty miles trom such debtor, otherwise ten days be- 
fore the sitting of the court of common pleas where the action 
is brought; or ifthe suit is before a justice of the peace, or the 
justice of any police court, four days before the return day 
of the writ, that at the trial of said action he shall take the poor 
debtor’s oath; or such notification in writing, may be filed in 
the clerk’s office, at least seven days, and if said office is within 
fifty miles of the residence of such debtor, then ten days before 
the sitting of the court, or with the justice at least four days 
before the return day of the writ. And if upon the trial of the 
action, it shall be found that the defendant is indebted to the 
plaintiff, in the sum of $10 or more, exclusive ofall costs, the 
court or justice may, at his request, and after such examination 
as is now provided by law, administer to him the poor debtor’s 
oath, in manner and form as is now required to be done before 
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justices of the peace; or the defendant may acknowledge the 
demand in court, and immediately submit to the examination 
and administration of the oath; and in such case execution shall 
not run against the body of the defendant.’ ‘ But the plaintiff 
may, at any time before the administration of the oath, prove 
that the defendant has property not exempted by law from at- 
tachment and execution; and in such case, if the court shall 
deem it reasonable, the defendant shall be entitled to one con- 
tinuance, for the purpose of a further examination; and if upon 
such further examination, the plaintiff shall prove to the satis- 
faction of the court, that the defendant then has property not 
exempted by law from attachment and execution, execution shall 
be issued against the person and property of the defendant in 
the manner and form now provided by law, and he shall be 
liable to be taken and detained thereon, until legally discharged 
by taking the poor debtor’s oath or otherwise.’ 

Ch. 201. The limits of the several goal-yards in this state 
are to be so extended as to comprehend all places within the 
boundaries of the city or town in which such goals are situated. 
But notliing in the act is to be construed to affect the rights of 
any person owning real estate within such limits, nor to affect 
any suit wherein final judgment has been rendered by the 
supreme court of the state, 

Ch. 186.—Eimbezzlement and Fraud. If any clerk or servant 
shall by virtue of such employment, receive any chattel, money, 
or valuable security in the name or on the account of his master, 
and shall fraudulently embezzle the same, he shall be deemed 
to have feloniously stolen the same from his master, although 
such chattel, &c., was not received into the possession of such 
master otherwise than by the actual possession of his clerk or 
servant. The act also contains provisions as to indictments for 
this offence. The last section of the act provides that any per- 
son not included in the foregoing sections of the act, who shall 
be entrusted by another with property which now is or hereafter 
shall be the subject of larceny, and who shall embezzle the 
same, and every person aiding therein, shall be deemed to have 
feloniously stolen such property. 

Ch. 155.—Fugilives from Justice. Whenever application shall 
be made to the governor of this state to demand of the executive 
authority of any other state any fugitive from justice, the at- 
torney general, or any other prosecuting officer, being thereto 
required by the governor, shall investigate the ground of such 
application, and furnish the governor with a statement of the 
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circumstances of the case and his opinion as to the expediency 
of demanding such person. But the governor is authorized in 
his discretion to demand such fugitive without such statement. 
In case a demand is made on the executive of this state by that 
of any other state for the delivery of any fugitive from justice, 
the attorney general, &c., is, in like manner, required to state 
in writing to the governor the circumstances under which such 
demanded person is found, whether he is held under any civil 
or criminal process in this state, &c. 

Ch. 172.—(raming. An act was passed for the prevention of 
gaming. 

Ch. 151.—Gaols, ce. An act was passed for the regulation 
of gaols and houses of correction. 

Ch. 129.—Harvard College. Whenever any vacancy exists 
in the clerical part of the board of overseers, the board, in filling 
such vacancy, ‘may elect any stated minister of a church of 
Christ, ordained agreeably to the usages of the order to which 
he may belong.’ But when any such minister shall cease to 
have the ministerial relation he had at the time of his election, 
or shall remove out of the state, the place of such minister shall 
thereupon become vacaut. The act is to be in force if accepted 
by the overseers and the president and fellows of the college. 

Insurance Companies. Seven Insurance companies were in- 
corporated, 

Ch. 162.—Leases for long terms. Lessees, and the assignees 
of lessees, of real estate, for the term of one hundred years or 
more, shall in all cases where there is an unexpired residue of 
fifty years or more, of such term, be regarded as freeholders; 
such unexpired residues of such terms, when mortgaged or 
seized on execution or other final process, shall be subject to 
redemption and be levied on in the same manner as estates in 
fee simple; the widows of such lessees or assignees are to be 
entitled to dower in such leased estates; but no creditor of such 
lessee or assignee, whose debt exists or shall accrue before 
June 1, 1834, shall be affected thereby; the widow is to be held 
liable ‘to pay’ to the owner of the unexpired residue of such 
term, during the time she shall hold her said dower therein,’ one 
third part of the rent reserved in the lease. 

Limitations, Statute of, See Merchant’s Accounts, Contract. 

Ch. 150.—Lunatic Hospital. An act was passed regulating 
the government of the State Lunatic Hospital. 

Manual Labor Schools. Two Manual Labor High Schools 
were incorporated. 

VOL. XII.—NO. XXIII. 18 
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Manufacturing Companies, Twenty-four manufacturing com- 
panies were incorporated. 

Marriages. An act was passed providing for the orderly 
solemnization of marriages. 

Masonry. The act incorporating the Grand Lodge of Mas- 
sachusetts was repealed. 

Memorandum in writing. See Contract. 

Ch, 152.—Militia. An act was passed for the regulation and 
training of the militia, providing that standing companies shall 
be paraded-on the first Tuesday in May only, that members of 
volunteer companies shall be paid $3 annually, &e. 

Ch. 69.—Oaths. If any person shall administer any oath or 
obligation in the nature of an oath, not authorized by law, or if 
any person shall voluntarily take or suffer to be administered to 
him, such oath, &c., he shall forfeit asum not less than $5, nor 
more than $200, to be recovered by indictment to the use of 
the state; either party to such oath, &c., may be compelled to 
testify against the other, but such witness shall never after- 
wards be prosecuted for a previous violation of the act. In all 
prosecutions under this act, the indictment shall be sufficient, if 
it allege that an oath, &c., has been administered or taken by 
the person indicted, contrary to the form of this statute, setting 
forth the substance thereof, and the time, place and occasion, 
when and where the same was administered or taken. 

Parishes.—An act was passed ‘relating to parishes and re- 
ligious freedom.’ 

Religious Societies, Twenty-three religious societies were 
incorporated. An act was also passed to incorporate the 
‘Female Society of Boston and the vicinity, for promoting 
Christianity among the Jews.’ 

Saving Institutions.. An act was passed to regulate Savings 
Institutions. Institutions of this nature are to be established at 
Cambridge, Andover, Greenfield, Nantucket, Hingham, Well- 
fleet, Scituate, and Lexington. 

Ch. 169.—School Fund. An act was passed to establish 
the Massachusetts School Fund. From and after January 1, 
1835, all monies in the treasury derived from the sale of lands 
in Maine, and from the claim of the state on the United States 
for military services, and not otherwise appropriated, together 
with fifty per cent. of all monies hereafter to be received from 
the sale of lands in Maine, shal] be appropriated to constitute a 
permanent school fund; provided that such fund shall never ex- 
ceed $1,000,000; but there shall never be paid to any city, 
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town or district for the support of common schools, out of the 
income of such fund, a greater sum then is raised therein re- 
spectively for that purpose. 

Ch. 29.— Wheels, Broad-rimmed. The act of 1828, providing 
for the use of broad-rimmed wheels, was repealed. 

Ch. 164.—Witnesses. In all legal proceedings, wherein any 
county may be interested, any inhabitant of such county shall 
be a competent witness; provided such person be not interested, 


except as an inhabitant of such county, and be in all other re- 
spects qualified as a witness. 








NOTICES OF NEW BOOKS. 





Summary of the Criminal Law. By Henry J. Sreruen, Ser- 
geant at Law. London. 1834. 8vo. pp. 506. 


A new work from Mr. Stephen is a matter of some interest. 
His ‘ Treatise on Pleading,’— published not many years ago— 
enjoys a reputation, second to that of no writer on the law since 
Sir William Blackstone. For clearness of language, perspicuity 
of arrangement, and a full command of all the learning of the 
subject, which it pretends to treat —that is, of the principles of 
pleading, which compose that exquisite logic which has called 
forth the enthusiastic praise of Lord Mansfield and Sir William 
Jones— it stands unrivalled. Mr. Stephen has shown pleading 
to be— what its admirers always held it—a science, capable of 
reduction to principles, and of the nicest application in deter- 
mining truth. The general student, not simply the student of 
law, who has a generous ambition for the improvement of the 
highest attribute given to men, the reasoning faculty, would 
find this work a study, not less profitable than those of Watts, 
Whately, or Hedge. 

The present work is of a different character from that on 
Pleading. As a work of mind, it is not of the same high order ; 
though its pretensions are so comparatively humble, that it can- 
not be called a falling-off. The author’s design was. to furnish 
a view of criminal law, as it is at present, drawn from decisions 
and from text writers of authority, and from the vast and com- 
plex body of English statutes, without entering into any exam- 
ination of the great principles to which all systems of criminal 
law refer, or attempting to controvert or vindicate any of the 
provisions appointed. The whole volume does not contain a 
word of theory or speculation, or discussion. Nothing but the 
interest of the subject saves it from the dulness of a professed 
digest. 
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The subject was not susceptible of the scientific arrange- 
ment with which Mr. Stephen has invested his Treatise on 
Pleading. It was to be set forth rather by an enumeration or 
statement of particulars,—having little connexion one with 
another—than by a deduction of general rules from a number 
of cases or an exhibition of nice relations between apparently 
discordant or distinct propositions. Accuracy was required, 
rather than subtlety. ‘The different provisions of the statutes 
were to be searched and systematically arranged. This alone 
was a considerable labor; for the English legislation on crim- 
inal law has proceeded to such extent as to justify the applica- 
tion of the words of Livy:! ‘in hoc tmmenso aliarum super alias 
acervatarum legum cumulo.’ The earnest labors of Romilly 
and Mcintosh were directed to an examination and reduction 
of this vast heap. 

Mr. Stephen has endeavored to furnish a practical treatise, 
which shall be at once comprehensive and compendious, and 
shall be useful to readers, whether in or out of the profession. 
Perhaps his intention was to supply the place of the fourth vol- 
ume of Blackstone’s Commentaries; for he remarks, in the few 
sentences explanatory of his design, which he has prefixed to 
his work —though he has not dignified them with the title of 
Preface, Introduction, or even the more humble one of Adver- 
tisement —that this has become, by the vast alterations in the 
law itself, an insufficient and dangerous guide, unless accom- 
panied by notes bearing a large proportion in magnitude to the 
text, and that even in its original shape it is less condensed and 
practical than a reader, in quest of information on particular 
points, usually desires. 

Professor Amos has lately called Blackstone’s Commentaries 
the charnel-house of dead Jaw. This is language more rhetori- 
cal than true, and more characteristic of the lecturer, who seems 
to be ever on the reach for pointed sentences, than descriptive of 
the work of the great commentator. There is much in Black- 
stone’s work which is no longer law, and more, probably, 
in his fourth volume, which has ‘felt retiring ebb,’ than in 
either of the other volumes; yet, in our opinion, the words of 
the learned Professor are calculated to impress the student 
with a wrong notion of the value of this work. We fear that 
Mr. Stephen may be thought, by his present publication, to 
furnish a confirmation of the views of the Professor. Ac- 


' Lib. III. ¢. 34. 
18* 
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knowledging, as we do, that there is much in the commenta- 
ries which is no longer law, we would still most earnestly urge 
the study, not simply of select parts, but of the whole, —of both 
the living and dead law, the latter illustrating the former, as 
we are told the preserved remains of mortality sometimes light 
up the path of the astonished explorers of the monuments of 
ancient Egypt. The student should not omit Blackstone’s 
view of the criminal law, because he can read that of Mr. 
Stephen. 

One, who would understand the law as a science, will not 
content himself with reading those portions of an author, which 
happen to be canonical at the present day, when the whole 
work has a unity of design and execution, and each part is 
naturally allied to every other part. He will read the whole 
that he may understand the history of the law—that he may 
behold the gradual progress of change, as slowly wrought by 
the circumstances of the times, and also by the quicker motion 
of reform, and well knowing that he, who best understands the 
law as it was, will be best prepared to understand it as it now is, 
It was the wish of Montesquieu, ‘ Qu’on eclaire [ Histoire par 
les lois, et les lois par Histoire.’ he jurists of the continent 
have for some time acted under the impulse of a similar wish; 
while those of England have too closely confined themselves to 
the dull examination of the settled law, caring little for the 
light which might be drawn from antiquity or history. 

On the continent, among many other divisions by which the 
teachers of law are characterized, is that of the Historical and 
Didactic. A learned writer, in an early number of this journal, 
pointed out the distinguishing traits of these two schools, and 
we would now recall them again to the reader’s attention, by one 
short extract from the preface of M. Warnkoenig to his Insti- 
tutes of Roman Law,! which describes in strong language the 
character of those who are unwilling, in the study of law, to 
resort to history, — language which seems applicable to those 
who would give up portions of Blackstone’s Commentaries, 


’ A gentleman of the profession in Boston, and a correspondent of the 
Jurist, has a translation of this work of M. Warnkoenig in some forward- 
ness. Its publication will depend upon what seems to be the wish of the 
profession, so far as it can be ascertained. F1om our acquaintance with 
the work in question, we would strongly recommend it to all who are com- 
mencing the study of the civil law. It may be doubtful, however, whether 
many would read it in an English dress, who would not read it in the 
original Latin. It has been translated into French. 
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because they have ceased to be of every-day use. ‘ Multi 
enim sunt,’ says M. Warnkoenig, ‘ qui in didactica juris insti- 
tutione illud unice agunt, ut omnem operam ponant in defigi- 
tionibus anxie conficiendis (quas auditores ad verbum recitare 
jubentur) in divisionibus ad strictissimam logices formam enu- 
merandis et principiis seu regulis juris accurate demonstrandis; 
quin ullo modo aut horum omnium originem et germanam pro- 
priamque significationem ex historia illustrant, aut ex ipso 
veterum ingenio id, quod verum est, eruant. Hi doctores non 
raro doctring sux elementa extrinsecus querunt et opiniones 
ex operibus hodierne philosophie depromptas veteris disci- 
plinw loco tradunt.”! 

Mr. Stephen has adopted the order of Blackstone, in treat- 
ing the same subject, in his fourth volume. He commences 
with a consideration of the nature of crimes and their punish- 
ments, and of the persons capable of committing crimes, includ- 
ing the distinctions between principals and accessaries. He 
next considers the various offences— offences against God and 
religion —against the law of nations —treason— offences in- 
jurious to the king’s prerogative or affecting his government — 
against public justice—against public trade—against public 
health and the public police or economy — homicide — other 
offences against the person— offences against the habitations 
of individuals —larceny and other offences against property, 
Then follows a view of the means of preventing offences, as by 
recognizances to keep the peace — of courts of criminal juris- 
diction —of summary convictions—of arrests—of commit- 
ment and bail—of the several modes of prosecution — of pro- 
cess — of certiorari— of arraignment— of plea and issue —of 
trial and conviction—of judgment and its consequences— of 
reversal of judgment-—of reprieve and pardon— and, finally, 
of execution. 

Mr. Stephen has given in the Appendix the late statutes in 


! The French translation of the above is spirited. It is as follows: ‘ly 
en aun grand nombre qui ne s'attachent, dans l’enseignement du droit, 
qu’a composer peniblement des definitions que les eleves sont ensuite obliges 
de repeter mot pour mot; a faire des divisions nombreuses et conformes aux 
regles de la logique ; a demontrer avec une rigoreuse exactitude les princi- 
pes ou les regles du droit, sans se mettre en peine de remonter aux faits 
historiques et de consulter le genie des anciens pour decouvrir la verite, 
tant sur l’origine des choses que sur la signification des mots. Assez ordi- 
nairement ces professeurs prepnent au dehors les principes de leur doctrine ; 
ils substituent les opinions de la philosophie moderne aux preceptes de 
l’ancienne jurisprudence.’ 
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England, relating to the criminal law, by which many old 
statutes have been repealed or consolidated into one. 

The chapters of this work are short, and the subdivisions 
clear. The author has confined himself to a simple statement 
of what has been called, the ‘ dry points’ of law, without going 
into any exposition or illustration, citing against each sentence 
the authority which supports it. Besides the reports, which 
contain criminal cases, his chief referénces are to Blackstone’s 
‘Commentaries, Christian’s Notes, Hale’s Pleas of the Crown, 
Hawkins’ Pleas, and Russell’s Crown Law. By far the larger 
part of the volume is occupied by the detail of the statute pro- 
visions touching crimes. One will be astonished to see within 
what a narrow compass the whole common law, on this subject, 
may be compressed. <A few definitions, and it is all told. The 
fact, that the English statutes occupy so much room in this 
work, will probably prevent its republication in our country; 
though, to all interested in criminal law, and in the exertions 
which have been recently made by a great nation for its amend- 
ment and reform,“no work can be more interesting. 

In the chapter which treats of persons capable of committing 
crimes, we were struck by the following statement of the law: 
‘ Persons ignorant of the law are not excused. (1 Hale P. C. 
42.)’ ‘ Unless, perhaps, where it can be shown, that they had 
not an opportunity of being informed of the law.’ R. & R. 1. 

Notwithstanding the guarded manner in which the above 
is laid down, being placed under the shelter of a perhaps, we 
are inclined to think that no authority can be found which will 
support it. There are, indeed, some circumstances, which we 
have not time here to mention, in which ignorance of the law 
may be alleged in civil actions; but none, it is believed, in which 
it may be alleged in criminal actions. In these the rule is stub- 
born. And so far as the court and jury are concerned, it is 
immaterial whether it can be shown that the criminal had an 
opportunity of being informed of the law or not. Their duty is 
plain. It is for the executive, if it sees fit, to interpose the 
pardoning power, to save the convict from suffering for a vio- 
lation of a law, of which he was ignorant. This appears to be 
the correct deduction from the case cited by Mr. Stephen. 

This case is Rer v. Bailey, (1 Rus. & R. Cr. Cases Reserv- 
ed,) where a prisoner was indicted for maliciously shooting, 
under the Statute 39 Geo. III. c. 37, which only received the 
royal assent on 10th May, 1799, and the fact charged in the 
indictment happened on the 27th June, in the same year, when 
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the prisoner could not know that any such act existed, his ship 
being at that time upon the coast of Africa. Lord Eldon, then 
Chief Justice of the Common pleas, told the jury that the pris- 
oner’s ignorance of the passing of the statute could in no other- 
wise affect the case, than that it might be the means of recom- 
mending him to a merciful consideration elsewhere, should he 
be found guilty. Afterwards all the judges, except Mr. Justice 
Buller, met at Lord Kenyon’s chambers, and were of opinion 
that it would be proper to apply for a pardon, and he was ac- 
cordingly pardoned. 

It will be seen at once that such cases as the above must be 
of not unfrequent occurrence. By the common law all acts of 
parliament, unless another day was fixed, took effect, by rela- 
tion, on the first day of the session, a rule which probably 
sprang from the conceit of regarding the whole session as but 
a single day, and all the acts of a session as but one statute, 
though in this case, we are puzzled to know why this statute of 
the session should be held to commence on the first day, rather 
than on the last. In our country the doctrine of the common 
law is not held in its full extent. The Constitution of the Uni- 
ted States, forbidding ex post facto laws, —the rule has been 
moderated, se that statutes take effect from the time of their 
date or passage, and not before, unless some particular time be 
appointed by the legislature. The Statute 33 Geo. III. ch. 13, 
has altered the common law in England, so that a statute takes 
effect only from the time at which it receives the royal assent. 
But this alteration, produced in our country by our Constitu- 
tion, and in England by statute, goes but half way. For all 
citizens are held bound by the statute from the date of its pas- 
sage, subject to the forfeitures it creates, and liable for the 
crimes it declares, though they have not only had no actual 
knowledge of its passage, but, further, though it were impossi- 
ble, in the nature of things, for them to obtain knowledge 
thereof. It was said in the year books, by Sir Edward 
Thorpe, that ‘every one is bound to take notice of that which is 
done in parliament; for as soon as the parliament hath conclud- 
ed any thing, the law intends that every person hath notice 
thereof, for the parliament represents the body of the whole 
realm; and, therefore, it is not requisite that any proclamation 
be made, seeing the statute took effect before.’ *(4 Inst. 26.) 

This subject is discussed by Mr. Justice Story, with his 
usual fulness and clearness, in the case of the Brig Ann, (1 
Gall. 62.) which sailed from Newburyport Jan. 13th, 1808, 
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contrary to the embargo law, which received the President’s 
signature Jan. 9th, and on that day became a law, — it being ad- 
mitted that this was not known at Newburyport on the day 
when the Ann sailed. The case of United States v. Arnold, (1 
Gall. 357) presented the same question. 

Another position of Mr Stephen arrested our attention. He 
has stated, on the authority of a case at Vist Prius, (3 C. & P. 
397,) which fully supports him, that ‘an infant under fourteen 
cannot be convicted of an assault, with intent to commit rape. 
It will be remembered by the reader that the Supreme Court of 
Massachusetts have solemnly decided the contrary. (Common- 
wealth v. Greene, 2 Pick.) 


Old Bailey Experience. Criminal Jurisprudence and the Actual 
Working of our Penal Code of Laws, also an Essay on Prison 
Discipline ; to which is added a History of the Crimes committed 
by Offenders in the Present Day; By the Author of ‘The 
Schoolmaster’s Experience in Newgate.’ London. 8vo. 1833. 
pp. 447. 


This is the title of a neat octavo, published during the last year 
in London, and containing a series of essays on crime and crim- 
inal jurisprudence. ‘These essays originally appeared in Frazer's 
Magazine, over the signature of ‘The Schoolmaster in New- 
gate.’ They were read with deep interest, and the general 
favor with which they were received induced a republication in 
their present elegant form. ‘The stamp of deep thought is im- 
pressed on every page, and the reader is at once instructed and 
charmed, by truth expressed in a fascinating style. The subject 
of the work is one which deeply concerns every member of civil 
society, and has at all times arrested the attention of legislators 
and philanthropists. ‘The prevention of crime is one of the chief 
objects of legislation and of all the institutions of government. 

The wonderful reproductiveness of crime in all large commu- 
nities, and the confessed, the lamentable inefficiency of the vari- 
ous systems of criminal law to repress its contagious spread, 


1 The same writer is now publishing in Frazer’s Magazine a series of 
Essays on the ‘ Present Condition of the People,’ in which, among other 
topics, he has treated, already, of Imprisonment for Debt. 
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furnish a theme for serious reflection and benevolent design. 
The problem of precisely allotting to various kinds and degrees 
of crime, their proportionate kinds and degrees of punishment, 
has never yet been accurately solved. Even partial success 
requires long continued observation of criminals, in all the stages 
of guilt, and such observation is not enjoyed or sought by those 
best qualified to turn it to profitable account. ‘That mighty maze, 
the human mind, remains to be threaded ; its plan to be found 
out. 

The allurements of vice, and the terrors of punishment, affect 
diversely different individuals. But legislatures must enact uni- 
form laws, and while by so doing they shun great evils, those 
which they incur are fearfully numerous. It is the object of the 
work before us to point out some of them as they exist in Eng- 
land, and to throw out suggestions as to the mode of redress. 
The design is worthy. 

The author introduces his subject by stating the deplorable 
ignorance of the lower classes in London and the populous towns, 
as the cause which preserves and enlarges the stock of criminals. 
We cannot doubt the correctness of this statement. Without the 
means of moral and religious instruction, and with the example 
of vicious parents and companions before them, the young grow 
up to a disregard of laws human and divine. Immured in vice, 
they imbibe infection at every pore. 

The indiscriminate herding together of criminals of every 
stamp is commented on, and to this is attributed in a great 
degree the inefficiency of punishment to reform criminals of short 
standing. Many are led on to crime by strong temptation mas- 
tering their virtue, before resistance can begin. Were such, 
(and their first offences are almost always slight) separately con- 
fined and separately punished, return to rectitude might be easy. 
But under the prevailing system, they are thrown in with con- 
firmed and artful rogues, who seize on the favorable moment of 
despair, to smother the flickering blaze of virtue, and soon reduce 
the novice in crime to their own deplorable state. The undis- 
tinguishing visitation of severity is next censured, as inconsistent 
with true philosophy. For the punishment should not be allotted 
to the crime, but to the offender. He, who after repeated detec- 
tion, continues to sin, 1s deserving of more rigor than he who for 
the first time commits the same offence. Yet the one receives a 
degree of punishment little lower than that allotted to the other. 

The end of all punishment is the prevention of crime, the punish- 
ment of the offender being a secondary consideration. The law 
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takes no pleasure in causing human suffering. But it is forced 
to act on the minds of the many, by inflicting physical evil on 
the few. The great end, at which it aims, would be more 
surely gained, if the criminal could be reformed: To effect this, 
punishment should be graduated to his guilt, and should not be 
needlessly severe. 

Our author does not hesitate to apply the actual cautery to the 
mode in which criminal trials are conducted at the Old Bailey. 
By a numerical calculation it appears that eight minutes is the 
average amount of time allowed for each trial, and this where life 
and liberty are involved. This inexcusable haste is attributable 
not to the judges but to the legislature, which has not provided an 
additional tribunal for the trial of certain offences. Crimes at 
present increase, and trials must be urged on, or many cases 
must lie over. 

Confinement in the hulks and transportation are also examined, 
and their effect traced out. The whole power of the writer is 
directed at the inconsistency of the criminal Jaw in its several 
parts, and at the mode in which it is administered. It has not 
been the fortune of preceding writers to treat the subject in a 
manner generally pleasing. Able treatises have been written, it 
is true, but the subject has been set forth in a manner too elabo- 
rate and didactic to arrest the attention of those who, as voters 
and legislators, are alone competent to the task of remodeling the 
whole system. The work before us adds to its just reasoning 
very considerable literary merit. The style is nervous, and the 
choice of language very happy ; and its general contour agreeable. 
It is a book which may claim a high degree of consideration. 
It is difficult, in a general sketch like the present, to convey an 
exact idea of it; but we are confident that we have done it no 
more than critical equity in the praise which we have bestowed. 
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A Practical Treatise on Bills of Exchange, Promissory Notes and 
Bankers’ Checks; containing Forms of Affidavits of Debt in 
actions thereon; and of Declarations and Pleas in such Actions, 
adapted to the new Rules on Pleading; with all the statutes and 
Decided Cases in full, relating to Bills and Notes, the Bank of 
England and Bankers. By Joseru Cuirry, Jr. Esq. of the 
Middle Temple. 2 vols. 8vo. London, 183 


Ov 

Why Mr.Chitty, Junior, should have published a treatise on Bills 
when his father had just put out a new and improved edition of 
his standard work on that subject, we are at a loss to conceive. 
He must have had great faith in his own abilities, and in the 
merits of his plan, and in the wants of the public. The work 
of his father, as improved by the last edition, is a full and sys- 
tematic treatise, displaying learning, industry, and —what is 
particularly grateful, —some acquaintance with the foreign law 
of the subject, containing also many references to American 
cases; though our respect for his researches does not rise when 
we know that these were taken from the notes to the American 
edition of Bayley on Bills. The immense number of English 
cases, which have accumulated on this subject, are systemat- 
ically arranged and accompanied by illustrations, properly in- 
troduced, from the French law, and the American cases above 
mentioned. The sheets of this work could hardly have been dry 
from the press, before the son entered upon the publication of 
a work on the same subject, whose title we have copied at the 
head of this notice. 

This is a work in two very large volumes, consisting of up- 
wards of sixteen hundred pages, and its price in London, is £2, 
12s. 6d. in boards. Its plan will be best apprehended when we 
describe it, as being like that of the works of Mr. Basil Mon- 
tague, and of the first edition of Mr. Angell’s Treatise on Water 
Courses. The first hundred pages of these Volumes are oc- 
cupied by a summary statement of the doctrines of bills of ex- 
change, promissory notes, bankers’ checks, &c, — describing 
first, the form and particular parts of these various instruments, 
and showing their nature and peculiarities, — next, the capacity 
to become a party, and the rights and liabilities of the parties in 
general, —next, the presentment and its incidents — notice of 
dishonor and of protest, embracing also forms of affidavits to 
hold to bail, and of declarations on bills of exchange, promissory 
notes and checks, as recently settled by the judges of England, 

VOL. XIl.—NO. XXIII 19 
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and concluding with a consideration of the usual defences to 
actions on these instruments. The rest of the work — immen- 
sum spatium — consists of a collection of all the statutes — so 
Mr. Chitty informs us— and decisions in the books respecting 
these commercial instruments. He has arranged these, which 
are perfect transcripts from the books, chronologically, and con- 
sidering the imperfections of the ancient reports, has thought 
proper, in most instances, to insert all the contemporary reports 
of the same cases, and as many of the marginal notes to the older 
books are incorrect or not sufficiently explanatory, he has framed 
them anew. 

The first part of the work, containing the view of the rules 
and principles which define and govern bills, &c., so far as we 
can speak from the examination we have been able to give it, is 
without any decided merit. It is by no means comparable to 
the excellent manual of Baron Bayley —the only advantage, 
which it possesses over this work, being, that it contains the 
law on its subject brought down to the latest times, — perhaps 
we should say terms. The value of the work is to be determined 
by the importance which may be attached to the compilation of 
the statutes and cases. None can prize higher than we do the 
value of reference to the reports, recurring, as it were, to the 
living words in which a rule was enunciated and explained by 
the court, and examining the grounds upon which the decision 
was rested; but we doubt whether professional men, unless their 
business be entirely in this branch of law, would find it for their 
interest to purchase these volumes rather than the reports them- 
selves. We say nothing of the superior satisfaction in consulting 
the original report; but if a lawyer purchase@? a collection of all 
the cases relating to bills of exchange, he will want a collection 
of all relating to devises, remainders, shipping, &c. &c., so that, 
in fact, he must virtually purchase a library of reports, not pub- 
lished as their original authors gave them to the world, but 
n2wly grouped and arranged by some modern book-maker, to the 
utter confusion of all ready reference and consultation. The ex- 
pense of a library of this kind would not fall short of that of one 
of the common kind. 

Mr. Chitty says, that merchants and professional men in Scot- 
land and Ireland, in the Colonies, in America—by which he 
means the United States— and on the continent, where there 
is frequent occasion to consult the English law on this subject, 
without the opportunity of referring to an entire library of Eng- 
lish reports, will find in these volumes full and satisfactory in- 
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formation. We do not think that the volumes will be of any 
service to merchants. We can imagine no labor more unprofit- 
able than that of a person, out of the profession, attempting to 
examine the reasoning of a judge, and to extract the point de- 
cided, which relates to the subject of his inquiry, from the 
technical matter by which it is surrounded. No small labor 
would be required to fit himself for this task; for, according to 
our great master Coke, one must bind himself unto a timely 
and orderly reading, before he will be properly enabled and 
armed to set upon the reports. 

We should add, the author announces, in his preface, that he 
is preparing a very extensive collection of Forms of Special 
Pleas to Declarations on Bills, which will be published as an 
additional chapter to this work, when the proposed new rules in 
Pleading come into operation.' 


Remarks on Criminal Law ; with a Plan for an Improved Sys- 
tem, and Observations on the Prevention of Crime, London. 
1834. 8vo. pp. ILI. 


This is an anonymous production, published in London, but 
printed in Liverpool. On the title page is the following sentence, 
as a motto, from Dr. Channing’s Election Sermon: ‘The best 
code is that which has its origin in the will of the people who 
obey it, which, whilst it speaks with authority, still recognizes 
self-government as the primary right and duty of a rational being, 
and which thus cherishes in the individual, be his condition what 
it may, a just self-respect.’ The Penitentiaries and State Prisons 
of the United States, or, as our country is called, ‘of America,’ 
are referred to in its pages; and Mr. Livingston’s labors and the 
Report of a Committee of the Legislature of Massachusetts in 
1817, are quoted several times. 

The subject of Criminal Law and of Prison Discipline is one 
of the most fruitful sources of speculation and controversy which 
this age affords. Philanthropic men, of all persuasions and of 


? We see by the April number of the Law Magazine, which we have re- 
ceived while reading the proof of this sheet, that these new rules ‘ have 
come into practice.’ The changes they effect are great. We hope to be 
able to publish them hereafter in our Journal, if they are not given to the 
profession in our country in any other way. 








224 Notices of New Books. [July, 


various casts of mind, have bestowed upon it much serious thought 
and attention — and we are presented at one time with the results 
of practical experience and of observation of the operation of dif- 
ferent systems, or of some particular system ; and at another with 
the theories and speculations of the closet. The present work is 
of the last class—that entitled Old Bailey Experience, noticed 
on a previous page, belonging more to the former. 

The author believes that in all the systems of Criminal Juris- 
prudence, that have in later times been in operation, there must 
be some radical error, to the discovery of which his first efforts 
are directed. Of the almost total ineflicacy of every system to 
Jessen the frequency or the enormity of crime, he asserts there can 
be little doubt, and he now offers a new theory, based upon an 
entirely different principle from any heretofore tried. All sys- 
tems have been founded upon the principle that the individual 
who has been guilty of a crime must be subjected to punishment. 
The legislature establish the kind and degree of punishment — to 
be allotted to each crime —leaving, indeed, some discretion in 
the court to apportion the punishment, within certain limits, to 
the aggravation of the offence. The nature of punishment is 
examined. It is said to be either retributive, exemplary, or 
corrective. Retributive punishment is the payment of so much 
pain for so much guilt; exemplary punishment is the exhibition 
of the infliction of pain for the purpose of deterring from the com- 
mission of crime ; corrective punishment is a course of discipline 
combined with labor or instruction, to which the criminal is sub- 
jected for the reformation of his moral conduct. The defects of 
punishment in general are examined. 

The author, in pointing out his new principle as the foundation 
of an improved criminal code, inquires what is the primary object 
of the political union. This he declares to be Protection; and 
no other motive, he says, should be discoverable in those acts of 
the community that affect its erring members. The power of 
this union may be justly exercised in defence of the whole body, 
either against foreign aggression or against the violence and out- 
rage of individual members; and if the protection of the commu- 
nity against individual delinquency cannot be effected in any 
other way than by the personal restraint of him who threatens its 
peace, then, and then only, is it justifiable. ‘The new principle, 
which should govern the criminal code of every enlightened state, 
is announced to be simply protection. 

The principle being discovered, the author shows how it should 
be applied. To this end he suggests the following rules. 
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‘ First. —Every individual who shall be convicted of violating 
the laws, or of disturbing the peace or security of society, shall 
be subjected to such personal restrictions as shall be fully ade- 
quate to prevent him transgressing a second time against the laws 
of society at large; and, which personal restraint shall be con- 
tinued with undiminished effect during the lifetime of the indi- 
vidual, should it be found necessary. 

‘ Second. — To this end, the state should appoint certain places 
or portions of country, within the bounds of which the whole con- 
vict population should reside, but where, at the same time, they 
should be allowed to enjoy personal freedom, and have the power 
of exercising all the other rights that belong to them, as members 
of the general body. It follows, of course, that while forced to 
confine themselves to the limits of the appointed place, they can- 
not commit any depredation or breach of the peace against the 
community at large. 

* Third. — Provision should be made for releasing the individ- 
uals from these convict abodes, and restoring them to the full 
enjoyments of society.at large, as soon as it can be done without 
danger to the peace and security of society. 

‘ Fourth. — This restoration should be effected by such means 
as would be calculated to remove from the character of the crim- 
inal any stigma that might attach to it, in consequence of his 
conviction, or from any other cause, and to give him back to 
society as a man without reproach. 

‘ Fifth. — The laws and regulations of the establishment should 
be such as will be likely to produce the spontaneous reformation 
of the convict; they should not sanction either persuasion or 
compulsion on the part of its officers; for unless such reformation 
be accomplished in a manner that leaves no room for distrust, it 
would not be safe to admit the members again into society. The 
laws of the place should also afford to the convict himself the 
opportunity of producing the testimonials necessary for his release. 

‘ Sizth.— Should the convict continue to pursue a course of 
lawless conduct within the limits to which he has been banished, 
the laws of that society should empower it to take cognizance of 
his conduct, to try him by his peers, and, if found guilty, to banish 
him from its place of residence also, as the only effectual means 
of securing its own peace. 

‘ Seventh.—-'To guard against the frequent repetition of the 
like conduct, a more circumscribed and secluded place of banish- 
ment must be provided, to which, in a third remove, the most 
determined offenders may be conducted, in order that the general 
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body may be safe. Here the criminal must be required to con- 
form to the necessarily more restrictive laws of the place, and be 
compelled to present the necessary proofs of that peaceable and 
submissive conduct that shall entitle him to be re-elected, suc- 
cessively, into the two first named societies, preparatory to his 
final release. ' 

‘ Eighth.— The last regulation that it may be necessary to 
mention at present is, that the convict should not only maintain 
himself during the time of his banishment, but that he should 
also defray the expense that society shall have incurred in his 
apprehension, conviction, and safe custody. It should likewise 
be provided, that the state be not put to the charge or risk of 
finding capital for the carrying on various trades or manufactures 
for the support of the convicts.’ 


The Institution proposed in the above rules is to be called a 
Reformatory. Its courts are to be two in number; the higher 
is denominated the General Court of Approval, and its sittings 
to be periodical; the lower one, the Minor Court of Approval, 
and its sittings daily. Its officers are to be a governor-general 
and three counsellors, assisted by a recorder and a competent 
number of inferior officers of different rank, to be denominated 
respectively censors, lictors and monitors. The gevernor to be 
also assisted in the fiscal department by a commissary, treasurer, 
secretaries and clerks. The duties of these different officers are 
pointed out; and also the sources from which the institution 
should draw the revenue for its support. 

The author proposes that in the Reformatory male wards be 
permitted to bring their wives and families with them, and the 
females, their husbands and children. 

It is proposed to ingraft this code upon the present structure 
and proceedings of courts by the addition of a single new count 
to every indictment brought before a jury. This count must 
allege ‘that the indicted person at the bar has broken the laws, 
and has thereby so demeaned himself, that he cannot be trusted at 
large without danger to the peace of the community;’ and it 
must be left entirely to the discretion of the jury to pronounce 
guilty or not guilty upon this count, whether any of the other 
counts in the indictment be proved or not. The remarks which 
follow relate to the required unanimity in a jury. These are 
well expressed and show that their author had studied the nature 
of this institution and is a man of considerable powers of thought. 
In noticing this extract in these terms, we would not have it 
understood that we subscribe to its doctrines; neither are we 
prepared to dissent from them. 
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‘There may be some persons in whose breasts a feeling of dis- 
trust may arise at such an indefinite or loose charge being made 
the foundation of a criminal proceeding ; but these fears may be 
allayed by the consideration, that a verdict under this system is 
followed by very different results from what it would be by the old 
system ; at the same time that the safeguards against a wrong 
decision remain the same. Some one act of delinquency must 
be alleged to have been committed by the accused ; a grand jury 
must pronounce upon the allegation that it is sufficiently well 
founded to warrant putting the individual upon his trial; and 
when it comes before the court, the case must be made so plain 
and clear, that there shall not be one out of twelve disinterested 
men who will not pronounce him guilty; in other words, that if 
there should be but one, out of the whole jury, who has any doubt 
of the guilt of the party, the accused shall be pronounced “ not 
guilty.” 

‘ But there would be a well-founded objection to placing the 
same confidence in the decisions of a jury as instituted in Scot- 
land, which is far from being the highly constitutional jury of 
our forefathers; it is, in point of fact, a perversion of the title, 
and an inroad on trial by jury that may lead to dangerous results, 

‘The old English law declares, that every man shall be, in the 
eye of the law, innocent, until he shall be proved guilty to the 
satisfaction of a jury of his peers; but the law of Scotland allows 
quite another state of things to exist, and is founded upon a dif- 
ferent principle. In Scotland, the man who may be brought 
before a court of justice charged with criminal conduct which 
may not be proved against him, may be returned to society with 
the suspicion of crime branded upon him, and with continual 
fears of proceedings being renewed against him. It leaves a 
perhaps innocent individual, if he have any feelings at all, in a 
most agonizing state of mind, and renders him quite unfit to 
become ever again a good or useful member of society. 

‘ The benign law of England affords to the prisoner the benefit 
of any doubts that may exist upon his case ; whereas the law of 
Scotland turns the doubts against him, by enacting that a majority 
of the jury may pronounce sentence of guilty, though there may 
be doubts of his guilt on the minds of some of them, and by suf- 
fering a verdict of a middle description to be pronounced, although 
there may be one or more amongst them who feel a moral con- 
viction of the innocence of the prisoner. 

‘The true principle of trial by jury ought never to be lost sight 
of, but cherished as the most sacred right of Englishmen, and 
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one of the brightest gifts they have conferred on the world. It 
is this, that the guilt of any individual shall be proved so clearly 
and satisfactorily, that not one man out of twelve disinterested 
persons shall have the least doubt remaining upon his mind. 
And every man who may be called upon to fill the honorable 
office of juryman should be informed, that it is no part of his duty 
to attempt to produce unanimity, if that has not been accomplished 
by the trial before the court; but that he should rather rejoice if 
there be but one only among them who can truly say that he 
pousts whether the prisoner be guilty or not, for by such doubts 
he may save an innocent man from death, or, what is worse than 
death, the ignominy of a blasted reputation. 

‘It should also be clearly made known to all jurymen, that 
there is no breach of their oath in giving a verdict of “not guil- 
ty,” even though they should all believe him guilty save one, be- 
cause the guilt must by law be proved to the satisfaction of a 
whole jury of twelve persons. If one man only of the jury objects 
to the verdict of guilty, then it is a fact that a jury does not find 
him guilty, and it follows, of course, that an acquittal must be 
pronounced, which is invariably done in the verdict of ‘ not 
guilty,” than which no better or more unobjectionable form of 
verdict can probably be devised.’ 


Mr. Wilson in his lectures—the first lectures on law ever 
delivered, we believe, in this country —has expressed similar 
views with the above. ‘ By the law,’ says he, ‘twelve votes of 
conviction are necessary to compose a verdict of conviction, but 
eleven votes of conviction and one against it compose a verdict 
of acquittal.’! 

The. volume concludes with some brief remarks on juvenile 
delinquency, on intoxication as a crime, on the injurious practice 
of granting rewards to informers and on, what are called, magis- 
terial and constabulary appointments, which we have not time to 
notice. 


1 2 Wilson’s Lect. 355. 
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Critical Review for foreign Jurisprudence and Legislation. Edited 
by Mirrermater and Zacuariz. ~ Heidelberg. In quarterly 
numbers (in German). 


German literature, so rich in many branches, outstrips that 
of all other nations in periodical productions. Its monthly, 
bimonthly, and quarterly publications extend to all arts and 
sciences, and many of them occupy themselves with special 
branches only. Jurisprudence and medicine, to speak of the 
stricter sciences only, occupy more of these periodicals than 
the others; of all of these it is our present intention to direct 
the attention of our reader to a single one only, the title of 
which we have placed at the head of this notice. Besides the 
names of the two editors, we find enumerated on the covera 
great number of contributors from nearly all quarters of the 
globe, — Greece, Spain, Portugal, Russia, and Sweden, not to 
be omitted. As contributors from our country, we find Mr. 
Livingston and Dr. Lieber mentioned. Both the editors are 
professors in the university of Heidelberg, and rank among the 
first authors of their country. Professor Mittermaier, whom 
we do not hesitate to pronounce one of the first criminalists and 
jurists in general, of our age, whose deep researches extend to 
the laws and institutions of all countries,(of which, among others, 
his excellent work on the German Penal Process in constant 
comparison with the English and French Penal Process, second 
edition, Heidelberg, 1832 and 33, 2 vols. gives a most decided 
proof,) is well-known to the English public by several contribu- 
tions to English works. Mr. Mittermaier was during the late 
session of the chambers of Baden, president of the chamber of 
representatives, and has shown himself always a friend of liberal 
ideas. ‘The active interest with which he promotes the improve- 
ment of prisons and the situation of discharged prisoners in 
Baden, ae that his love to the science of penal law has not 
extinguished in him the sense for that practical end for which 
all penal law is enacted and every penah institution is established. 

To give an idea of the Critical Review it will be best, briefly 
to show the contents of some one of its numbers. The first 
number of vol. LV. the last we have received, contains: I. An 
article on the present state of politics in Switzerland, (very little 
understood any where without the limits of that country) by 
Zacharie. IL. Philosophy of law in France, by a professor in 
Ghent. ILI]. New Penal Code for the States of the Church, 
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by Mittermaier. IV. A Survey of the Law concerning the 
Establishment of Councils of Departments and Cantons in 
France, of June 22, 1833, by a professor of the university of 
Strasburg. V. Latest Bill on Libels, laid before Parliament, 
with a comparison with the Laws of other countries, by Mitter- 
maier. VI. Contributions to the Mohammetan Law on Matri- 
mony, with Literary notices for the study of Oriental Law and 
Legislation. VII. Foreign Literature by Mittermaier. Under 
this head brief notices—some of them critical — are given of 
1. A historical Treatise on Trial by Jury; wager of Law and 
other coordinate forensic institutions formerly in use in Scandi- 
navia and in Iceland, by Thorl. Gudm. Bepp Edinb. 1832. 
2. Documens inédits ralalifs a l’histoire des Trente-neuf de 
Gand, suivis d’éclairissemens historiques sur l’origine et le 
caractére politique des communes flamandes par. M. Warn- 
konig, Ghent, 1832. 3. Essai sur la statistique morale de la 
France, par A. M. Guerry, Paris, 1833. 4. On the Peniten- 
tiary System in the United States, by De Beaumont and De 
Toqueville, translated from the French with an introduction, 
notes, &c. by Francis Lieber, Philadelphia, 1833. 5. Revue 
€trangere de Legislation et d’Economie politique, &c. publie 
par Foelix, Paris. 6. Collection des loix civiles et criminelles 
des états modernes, (a reprint and translation of all codes) Paris. 
Foreign Legislation. 1. Proposed Abolition of Capital Pun- 
ishment in the state of New York. 2. Law respecting the 
Press for the Kingdom of Belgium, of July 20, 1831. 3. New 
Law on copy-right in the United States, of February 3, 1833. 
4. Law on Brigues,' (electioneering) of December 18, 1832, 
for the Pays de Vaux. 

We are afraid of tiring our readers by the mere enumeration 
of titles and heads of articles, otherwise it would be easy to 
show that the preceding numbers are equally interesting to 
the lawyer. The work is published on fine paper, in Latin 
types. Professor Mittermaier is also one of the five editors of 
the New Archives of Criminal Law, a quarterly, published in 
Halle, as he is likewise one of the six editors of the Archives 
of Civil Practice, a periodical which has reached already its 
16th volume. To both Mr. Mittermaier contributes frequently. 


1 Brigue is a word in ancient French Jurisprudence, and which signifies 
nearly as much as the Roman crimen ambitus, which includes all crimes 
and misdemeanors committed against the perfect and calm exercise of the 
right of voting, as bribe, riot, distribution of liquors, &c. 
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A Brief View of the Constitution of the United States, addressed 
to the Law Academy of Philadelphia. By Peter S. Dupon- 


ceau, LL. D. Provost of the Academy. Philadelphia. 
1834, 12mo. pp. 106. 


This is a valuable little work. Its learned and venerable author 
seems to have labored —with happy success it must be con- 
fessed —to shew the narrow compass in which a commentary 
on the constitution may be compressed; the ample labors 
directed to which have already, in the words of Gibbon, clothed 
the walls of our libraries with so many learned volumes. 

Mr. Duponceau has presented us with a commentary, which 
in brevity and clearness, may almost vie with the text of the 
constitution itself. The style, besides being pleasant and famil- 
iar, shows much care and polish. 

This work is intended for the benefit of youth, of the general 
reader and of foreigners. It is addressed to the Law Academy 
of Philadelphia, over which Mr. Duponceau has presided for 
more than fourteen years with distinguished honor and useful- 
ness, and is published by this institution. Mr. Duponceau 
states, in his preface, that it is not so much for their instruction 
that he has presented them with the result of his studies, as that 
they might see in it a tribute of friendship, and a testimony of 
his constant attachment and of the pleasure that he felt in being 
connected with them. 

The whole commentary is embraced in forty-nine pages, and 
is divided into five chapters. The rest of the volume is occupied 
by the declaration of Independence, the articles of Confedera- 
tion, the Constitution, and Washington’s Farewell Address. 

The first chapter is entitled preliminary observations, and pre- 
sents a view of the state of the Colonies before and during the 
revolution —their rights privileges and disabilities under the 
British government — the causes of the Revolution and Declara- 
tion of Independence — the adoption of the articles of confedera- 
tion —their nature and object; and finally the adoption of the 
constitution. The second chapter is entitled a General view of 
the Constitution, and treats of the national character given us by 
this instrament; the rights of sovereignty or jura summi imperit 
conferred by it, and the distribution of powers. The third 
chapter is on the organization of the government, by which is 
meant, to use Mr. Duponceau’s language, the great division into 
legislative, executive, and judicial departments — its consequent 
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subdivisions — its subordinate officers—the various modes of 
election and appointment to office — the periods of service — the 
modes of action of these different authorities; and a variety of 
matter of detail, constituting together what might be called 
the mechanical part of the government. The fourth chapter 
treats of the powers, rights, and duties of the general and state 
governments — passing in rapid review the subjects of foreign 
relations — finance — commerce — general and penal legisla- 
tion — judicial power—the admission of new states into the 
Union — local jurisdiction of Congress — miscellaneous powers 
of Congress — protection of the states, and guarantee of repub- 
lican government — restrictions on state and federal power — 
public law between the states; concluding with the mode of 
amending the constitution. It will be seen that this chapter 
presents at once the powers of the general government and the 
relations which the constitution has appointed between that and 
the states. The fifth and last chapter is devoted to a few con- 
cluding remarks on the beauty and harmony of the system of 
government under the constitution; the balance between the 
two principles of national and state sovereignty, and the distri- 
bution of powers between the federal and state governments. 

We have, within a short time, noticed in our journal several 
elementary works on the constitution, and have been always 
gratified by calling the attention of our readers to them. They 
have all evinced a strong attachment to the Union, and have 
presented, on asmall but intelligible scale, the principal features 
of our admirable constitution. If the rising generation profit by 
the labors for their benefit, in this respect, we may hope here- 
after for a more thorough diffusion of correct constitutional know- 
ledge, a more liberal support of the national government, and 
brighter days for the republic. 

Before concluding we wish to notice one position of the 
learned author of the present volume. 

Mr. Duponceau (p. 38) states that the amendment of the con- 
stitution, that the judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of 
another state, or by foreigners, has been held not to extend to 
causes of admiralty and maritime jurisdiction. We are inclined 
to think that Mr. Duponceau has said more than any authority 
will be found in the books to support. Mr. Justice Story, in 
his Commentaries, (vol. III. p. 561) only states that it has been 
doubled, whether the amendment extended to cases of admiralty 
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and maritime jurisdiction, where the proceeding is im rem and 
not in personam, In the latter case, of course, the state would 
not be suable. The plain meaning of the amendment would 
seem to support this constructivn, even if it had not been af- 
firmed by decided cases. In the case ex-parte Madrazzo (7 
Peters, 626), decided since the publication of Judge Story’s 
Commentaries, it was held that a mere personal suit against a 
state to recover proceeds in its possession, cannot be maintained ; 
leaving undecided the important question whether a suit could 
be maintained where the property is in custody of a court of 
admiralty, or brought within its jurisdiction and in the posses- 
sion of any private person. Even if this question be decided 
in the affirmative, Mr. Duponceau’s position will be too broad: 


e 
SOUTH CAROLINA REPORTS. 

Reports of Cases Argued and Determined in the Court of Appeals 
of South Carolina, on Appeal from the Courts of Law. By 
H. Bairey, State Reporter. Vol. 1.. 8vo. Charleston. 
1833. pp. 702. 

Reports of Cases at Law, Argued and Determined in the Court 
of Appeals of South Carolina. By W. R. Hit1, State Re- 
porter. Vol. 1. 8vo. Columbia. March, 1834. pp. 471. 


South Carolina has contributed her full proportion to the 
general stock of Reports which the different states have pro- 
duced. The decisions of her courts are embraced in nineteen 
volumes, being Bay’s Reports, 2 vols. of Cases in the Superior 
Courts of Law, from 1784 to 1804. —Bee’s Reports, 1 vol., of 
Cases in the District Court of South Carolina, with an Appen- 
dix of Decisions in the Admiralty Court of Pennsylvania, by 
Judge Hopkinson, and of cases determined in other districts of 
the United States. Dessaussure’s Reports, 4 vols., of Cases 


1 Among these cases is Vatterstrom v. Ship Hazard, in which Judge 
Davis, of the District Court of Massachusetts, gave an opinion remarkable 
for its learning and ability. The point examined and affirmed was that the 
law maritime will not sustain a suit for wages, by the legal representatives 
of a seaman, beyond the time of his death, when the engagement was by 
the month. 


VOL. XII.—NO,. XXIII. 20 
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in Chancery, from March 1785 to December 1816. — Reports 
in the Constitutional Court, 4 vols., from 1812 to 1818; the 
first two volumes being a selection from the decisions of the 
court, by some gentleman whose name does not appear, and the 
last two being a selection by the court.— Nott and M’Cord’s 
Reports in the Constitutional Court, 2 vols., of cases from 1817 
to 1820.—M/’Cord’s Reports in the same court, 4 vols., of 
cases from 1822 to 1828.— And, in conclusion, the two vol- 
umes whose titles are prefixed to this article. 

The present volume of Mr. Bailey’s Reports contains the 
decisions of the Court of Appeals, in cases at law, from May, 
1828 to June 1830, inclusive, and immediately follows the fourth 
volume of Mr. M’Cord. It appears that Mr. Bailey, sometime 
before the present publication, had given to the profession the 
first part of what he entitled the second volume of Reports, 
which, he announces, it is his intention to continue down to the 
period when the present reporter, Mr. Hill, commepced his 
labors, so as to preserve the séries of law reports in his state 
unbroken. It is supposed that, besides completing the second 
volume already partly published, a supplemental volume will be 
necessary to bring down the reports to the period indicated. 
Mr. Bailey also proposes, should the design appear to be ac- 
ceptable to the profession, to publish the equity cases decided 
during the period in which he held the office of Reporter. It 
will be noticed that the present volumes, of both Mr. Bailey 
and Mr. Hill, are confined to cases at law. 

Mr. Hill has reported the decisions during the year 1833, 
some of them being made as late as December. We are im- 
pressed highly by the promptitude shown in publishing these 
decisions as early as the ensuing March. 

The manner of reporting pursued by both gentlemen appears 
to be nearly the same. Mr. Bailey occasionally introduces the 
arguments of counsel, and has apologized in his preface, for 
not more frequently reporting them. The grounds of his ex- 
cuse are given at some length, and are very well expressed, 
though we do not think them sound. Mr. Hill, with very few 
exceptions, has only collected the authorities cited by counsel, 
without stating the points made; and he has not often done 
even this. The marginal notes of both are generally clear and 
satisfactory, and full rather than succint. The arrangement of 

. Mr. Bailey’s index is better than that of Mr. Hill's. 

Mr. Bailey, in his preface, assigns the following curious 

reason for not publishing a table of errata to his volume: ‘It 
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was at first intended to publish a table of errata, but so many 
latent errors were discovered after every list made, that a per- 
fect list was deemed impracticable; and as an imperfect one 
might be more productive of embarrassment, than of practical 
benefit, since it would serve to create doubts, whether a de- 
tected error, not included in the list, were really an error, it 
has been thought advisable to omit the table of errata altogeth- 
er.’ Because Mr. Bailey could not furnish a complete list he 
would not furnish any! This is a new application of the rule, 
‘ Aut Cesar, aut nullus.’ If Mr. Bailey had published an im- 
perfect list of errata and stated it to be such, we would, in our 
own use of his volume, have cheerfully taken the embarrassment 
and endured the doubts, which he so perversely anticipated. 

Mr. Bailey’s volume is large, and, as will be seen by refer- 
ence to our Digest, contains decisions on a variety of subjects. 
The opinions of the court are not elaborate or learned, though 
there are some which show considerable clearness and accuracy 
of perception. We notice, among the authorities cited, besides 
the reports of South Carolina, the familiar English reports, 
Johnson’s Reports, Cowen’s Reports, Sergeant and Rawle, 
Binney, &c. Massachusetts Reports are cited very seldom. 
Story’s Commentaries on Bailments are cited in Hill’s Re- 
ports, 195. 

The case ex parte Granstein, Hill’s Rep. 141, arose out of 
the fruitful source of questions, nullification. The petitioner 
Granstein, upon application to be admitted to the right of citi- 
zenship, was refused admission unless he took the oath of alle- 
giance to the State of South Carolina, as well as to the United 
States. Upon motion to reverse this decision of the Judge 
below, it was decided by the court that the oath prescribed by 
the act of Congress, is the only one which any law requires to 
be taken by any alien in becoming a citizen. 


An Essay on New Trials, by Davin Granam, Counsellor at Law. 
New York. Halstead & Voorhies. pp. 636. 1834. 


In its origin the verdict of a jury was final; the jurors might 
be punished for misbehavior, but the verdict remained. In a 
rude state of society, where the matters passed upon by a jury 
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would necessarily be of little value, perhaps the peace and welfare 
of the community were best promoted by this peculiar feature. 
Advancing civilization bringing before the judicial tribunals in- 
terests of a more varied nature and of greater value, caused a 
gradual and cautious change in the supposed inviolable character 
of verdicts, and opened a door to a wholesome exercise of a power 
of review, and introduced new trials. We believe, with Lord 
Mansfield, ‘that trial by jury in civil causes could not subsist 
now, without power somewhere to grant new trials,’ and that this 
valuable institution would long since have ceased to exist, but 
for this wise modification. ‘The rules which govern this regu- 
Jating power must be expanded according to the exigencies of 
society, and as the exercise of the right to grant new trials 
originally preserved this institution, so will a proper understand- 
ing of the system of rules and regulations, built upon this subject 
by the wisdom of successive judges, secure it to us and to our 
posterity forever. With these views, we have read with interest 
a work, which professes to be a full treatise on the subject of 
New Trials, collecting together all the cases on the subject, and 
thereby offering great facilities to the practitioner in the hurry of 
business. 

The subject of new trials is discussed by Mr. Graham in a 
volume of 600 pages, which, in point of typographical execution, 
does considerable credit to the publishers. This subject has been 
heretofore considered as belonging to writers on the practice of 
courts of justice, and has been generally disposed of by them in 
the compass of a short and unsatisfactory chapter. Every mem- 
ber of the profession has experienced the insufficiency of such 
guides when he has been constrained to consult them, and has at 
last found himself cast at large on the Reports for information. 
Mr. Graham’s work will relieve the inquirer from much labor and 
embarrassment. ' 

A brief outline of the manner in which Mr. Graham has per- 
‘formed his task will serve as a proper introduction of his work to 
the notice of the profession. 

Afier an Introduction, giving the history of new trials, the work 
commences with the consideration of matters of a preliminary 
character affecting the regularity of the trial and relating to 
defects or malpractice in the notice.' These being disposed of, 
and the parties being properly before the court, the mode and 


1 Ch. I, 
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manner of keeping the jury itself pure, and free from exception, 
comes next under review. This leads to some examination of 
the structure of a jury and the qualifications of jurors, which is, 
however, necessarily limited to matters affecting the purity of the 
‘jury, but for special reasons not susceptible of being moulded in 
proper season into a challenge, and therefore affording a ground 
for application to the court for relief." 

The law, however, is not satisfied with the mere regular em- 
panneling of a pure jury; it therefore places the purity of the 
panel under the vigilant superintendance of the court, until the 
verdict is pronounced. Mr. Graham, therefore, next considers 
the misconduct of the jury, which naturally divides itself into 
such improprieties as result from the acts of the litigant parties, 
and particularly from those of the prevailing party, and such as 
proceed from the jurors themselves. These matters are fully 
discussed, and occupy two entire chapters of the work.’ 

It is very obvious, however, that a verdict may be rendered by 
a pure jury properly empanneled and carefully guarded from all 
corrupt approach, which may still for many reasons require the 
correcting hand of the court. : 

1. It may be void in point of law, by not adhering to the issue 
joined between the parties, or by disposing of the issue in part 
only, or by reason of such radical defect as may render it impos- 
sible to enter judgment upon it. 

2. it may be the result of surprise or mistake on the part of 
the losing party which may proceed from fraud or mere accident, 
and thus entitle him to the protection of the court. 

3. It may be the result of error on the part of the judge in 
admitting improper or excluding proper testimony, or in giving 
to the jury incorrect directions in point of law. 

4. It may be the result of perverseness on the part of the jury, 
in returning a verdict against the direction of the judge on the 
law, or of error in returning such verdict under a manifest mis- 
conception of the facts, or of intemperance in returning a verdict 
disproportioned in its amount to the injury complained of. 

These heads, embracing the whole conduct of the trial, form, 
at the same time, the most important superintending province of 
the court, and here in particular the vigilance, accuracy and 
learning of the bench and bar are chiefly exerted in the due admin- 
istration of private justice. These varied branches, forming the 
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nucleus of the work, have received the special attention of the 
author.’ 

The matters above adverted to may naturally enough be ranged 
under the general denomination of éntrinsic causes for vacating 
verdicts. A verdict, however, may be rendered, free from all 
these exceptions, and still, justice may not be done. Facts may 
be afterwards disclosed which may have escaped the vigilance of 
the suitor, and which, if brought in proper season under the con- 
sideration of the jury, would have led to a different result. Such 
matters, which may range themselves under the head of extrinsic 
causes, require equally the interference of the court, but demand 
the exercise of the greatest caution. The nicely balanced rules 
of the law, to enable the suitor, on the one hand, to make a 
legitimate use of such newly discovered testimony, and to protect 
his opponent from a mete litigious spirit and a tampering with 
witnesses, on the other, are met in order, discussed by Mr, Gra- 
ham, and the rules, so far as they are now established, clearly set 
forth.” 

These matters would naturally conclude the subject of Mr. 
Graham’s work. He has, however, with great propriety, and to 
the manifest advantage of the reader, brought under review, in 
his three remaining chapters, several matters of an anomalous 
character, which could not have been considered before without 
violating the method and order into which his subject naturally 
distributed itself. These chapters treat, 1, of the peculiar rules 
laid down by the courts to suppress litigation and to control that 
zeal and anxiety for successive trials which suitors too often 
manifest, and often too in the inverse ratio of the importance of 
the cause; 2, of the special control exercised by the court over 
verdicts in hard actions; 3, of the limitations the courts impose 
upon themselves where repeated verdicts are returned on matters 
of fact, falling particularly within the province of the jury; 4, of 
new trials in equity on verdicts returned on feigned issues sent 
down to courts of law.’ 

The work is then closed with the consideration of a matter 
partly fixed, and partly of a discretionary character, viz. The 
terms on which verdicts are set aside and new trials granted. 
The rules on this subject, so far as rules exist, are here also 
plainly and clearly extracted from the cases and placed in order 
before the reader. ; 

Upon the whole we congratulate the New York Bar on the 
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appearance of this work, and trust that the example so creditably 
set them by their associate, will be the means of inducing others 
of that learned body to a speedy-discharge of the debt which 
every man owes to his profession. 


Reports of Cases Argued and Decided in the Court of Appeals of 
Virginia. By Daniet Cate. Vols. 4,5&6. 8yvo. Rich- 
mond. 1833. 

We were already indebted to Mr. Call for three volumes of 
Reports of Cases in the Court of Appeals of Virginia, from 
1797 to 1802, before the appearance of the present volumes. 
These, which are now before us, contain reports of cases de- 
cided in the Court of Appeals, from 1779 to 1818, besides five 
cases in the Circuit Court of the United States for the District 
of Virginia. They are printed on good paper and with good 
type, and are bound to match the three previous volumes. Our 
curiosity has been excited by several circumstances about them. 
There is a reporter’s preface and an editor’s preface —the last, 
though short, being written in,a style inferior, in point of accu- 
racy, to that of a bookseller’s advertisement. The editor says: 
‘ There is no printed report of the decisions of the first Court 
of Appeals, and of those which have been omitted by reporters 
from that period to the death of Mr. Pendleton, although such 
a work is obviously wanted.’ The title-page of these volumes 
bears the date 1833. The reporter’s preface and dedication of 
the first volume are dated May Ist, 1827. This dedication is 
addressed to the Honorable St. George Tucker, well known as 
the Professor of Law, and commentator upon Blackstone. The 
same volume which is dedicated to him, contains a notice of 
his death and a sketch of his life and character, written after 
the date of the dedication. 

Of the judges, whose decisions are reported, are some names 
familiar to the whole country, and among the foremost in the 
full Virginian school of talent and patriotism. These reports 
will be interesting to all, but particularly to Virginians, for col- 
lecting and preserving the legal labors of men so distinguished, 
thus presenting us authentic materials for forming an estimate 
of these leading minds. Mr. Call has increased our debt by 
furnishing short biographical notices of these different judges. 











240 Notices of New Books. [July, 


As it is probable but few of our readers will see these volumes, 
we shall abstract from them the principal dates and events 
which these notices contain. 

At the head of the list is Edmund Pendleton. He was fo: a 
long time one of the leading members of the house of burgesses 
of Virginia, and in 1773 was appointed one of the committee of 
correspondence for gaining intelligence of the acts of the Brit- 
ish government and communicating with the colonies. He 
was a member of the congress of 1774,— was appointed the 
first judge of the high court of chancery soon after it was estab- 
lished and qualified in 1779, and in consequence thereof was 
ex officio presiding judge of the first court of appeals until its 
dissolution in 1789. In the same year he was made presiding 
judge of the new court of appeals, and held that situation, with 
the approbation of all parties, until his death. In 1789 he was 
appointed judge of the United States District Court of Virginia, 
but declined the appointment. He appears to have been a man 
of fine natural endowments, but of defective education. He 
had never learned the languages. He was industrious and 
methodical in business, possessed quick perceptions, clear dis- 
cernment, practical views, great argumentative powers and a 
sound judgment. 

George Wythe was born in the county of Elizabeth City, in 
1726. His mother taught him the Latin language. In other 
respects his education is said to have been defective. The 
death of both his parents before he came of age, and the un- 
controlled possession of a large fortune, led him, for some time, 
into a course of amusement and dissipation. At the age of 
thirty, however, his conduct underwent an entire change. His 
great reputation and literary attainments made Mr. Jefferson, 
at leaving William and Mary College, desirous of studying law 
under his direction, which desire was effected. In 1775 he 
was appointed a delegate to the Continental Congress. In the 
following year he was appointed, in connexion with Mr. Jeffer- 
son and others, to revise the laws of Virginia. He was soon 
after appointed one of the three judges of the high court of 
chancery and afterwards sole chancellor, in which station he 
continued till his death, which took place in 1806. In 1781 he 
was appointed professor of law in the college of William and 
Mary, which post he held till 1789. In 1795 he published a 
work under the title of Chancery Decisions in order to review 
particular sentences of the Court of Appeals, reversing some 
decrees made by himself. Mr. Call says that the book is 
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written in a stiff and affected style, but is very caustic and 
animadverts with great asperity, upon the judgments of the 
Court of Appeals. We believe that this book is now out of 
print. Chancellor Wythe is said to have possessed clear dis- 
cernment, great powers of investigation and deep learning. 

Robert Carter Nicholas was a gentleman of family and for- 
tune. He was bred to the law and practised with reputation 
in the General Court, under the royal government. He took 
no part in opposition to the mother country, until the conven- 
tion of 1775, but from that period he was an ardent friend to 
the Revolution. In 1779 he was appointed one of the judges 
of the High Court of Chancery, whereby he became ex officio 
a judge of the first Court of Appeals. He was a good lawyer 
and a man of integrity and sound understanding; but as he 
died in 1780, his judicial character had not developed itself. 

Judge Blair was a gentleman of fortune and powerful family 
connexions. He studied at the Temple in London. In 1776 
he was elected a member of the house of burgesses and was one 
of the committee of the convention of 1776 which drew up the 
plan of government for the state. In 1779 he was made Chief 
Justice of the General Court, and upon the death of Judge 
Nicholas, in 1780, he was appointed a judge of the High Court 
of Chancery; and by virtue of both stations, was a judge of the 
first Court of Appeals. In 1787 -he was one of the convention 
which framed the federal constitution. In 1789 he was made 
a judge of the Supreme Court of the United States, but resigned 
the office in a few years afterwards. He died at Williamsburg, 
in 1800, in his 69th year. 

Paul Carrington the elder, in all early political struggles, 
took a decided part with the colonies. In 1779 he was appoint- 
ed second judge of the general court, whereby he became a 
judge of the first court of appeals; and upon the translation of 
Mr. Blair to the high court of chancery in 1780, he became 
chief justice of the general court. In 1789, he was appointed 
a judge of the new court of appeals, consisting of five judges. 
From conscientious motives, he resigned his office in 1807, at 
the age of 75; though his faculties were still unimpaired, 
through fear, as Mr. Call states, that he might be found linger- 
ing on the bench, after the increase of years had rendered him 
unable to perform the duties of his station. He died at the ad- 
vanced age of 93. 

Peter Lyons was a native of Ireland, who migrated to Vir- 
ginia, and in the contest with Great Britain took part with the 
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colonies. In 1779, he was made third judge of the general 
court. In 1789, he was appointed a judge of the new court of 
appeals, and continued so until his death. He had a sound 
understanding, and was deeply read in the law. His judgments 
were highly respected. 

William Fleming, Bartholomew Dandridge, and James Mer- 
cer, took part with the colonies in their disputes with the mother 
country, and were made judges of the general court in 1779. 
In 1789, Fleming and Mercer were appointed judges of the 
new court of appeals, which station they held the rest of their 
lives. 

Benjamin Waller performed for some time the duties of clerk 
of the general court. He took side with the colonies, and in 
1777, was made presiding judge of the court of admiralty and 
consequently one of the judges of the first court of appeals. Mr. 
Call says, he presided with great dignity in the court of admiralty 
and decided the causes very properly; but gave no reasons for 
his judgment. 

Willam Roscow Wilson Curl took part with the colonies 
against the mother country, and was made a judge of the court 
of admiralty in 1777. As he died shortly after, his judicial 
character is little known. 

Richard Carey, like all his brethren, whose lives we have 
noticed, was a friend tothe Revolution. In 1777, he was ap- 
pointed a judge of the court of admiralty, and succeeded Mr. 
Waller as presiding judge. Upon the establishment of the 
court of appeals in 1789, he was made a judge of the general 
court and continued so until his death. 

James Henry was a native of Scotland, but migrated at a 
very early age to Philadelphia, where he studied law, and after- 
wards settled on the eastern shore of Virginia. He took part 
with his adopted country during the revolution. In 1779 he 
was appointed a judge of the court of admiralty; and in 1789 he 
was made a judge of the general court, which office he held for 
many years and then resigned. His decisions were argumen- 
tative, learned and convincing. 

John Tyler studied law with Judge Nicholas. In 1786 he 
was appointed a judge of the court of admiralty, and in 1789 of 
the general court. In 1808 he was made governor, and in 
1811 judge of the district court of the United States for Vir- 
ginia, which office he held until his death. Mr. Call, in sketch- 
ing his character, says with great simplicity, ‘he disliked law- 
books, and particularly those of England; but was fond of light 
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works and political tracts in favor of republican doctrines.” He 
left a son who has since been governor of Virginia, and who is 
now a senator of the United States. 

Henry Tazewell was a friend-of the revolution. He was 
made a judge of the general court in 1785. , In 1793 he was 
appointed a judge of the court of appeals, consisting of five 
judges, and in 1795 a senator of the United States. He left a 
son who was lately an eminent senator of the United States and 
who is now governor of Virginia. 

Richard Parker was appointed a judge of the general court 
in 1788, and was one of the judges who signed the act of resig- 
nation on the 5th of March, 1789. 

The two remaining names, whose stations and honors are 
chronicled by Mr. Call, are Spencer Roane and St. George 
Tucker. As these are men in whom the reader will take an 
interest, we shall not give our dull abstract of dates and promo- 
tions but the full testimony of the author, of whose style and 
turn of mind, we shall thusfurnish some means of forming an 
opinion. 

** JUDGE ROANE. 


‘Spencer Roane was born in the county of Essex, on the 
4th of April, 1762, of a very respectable family. He was put 
to the best schools in the neighborhood, to learn the dead 
languages; and made considerable progress inthem. Af the 
proper age, he was sent to William’& Mary college, where he 
went through the usual academic courses, with reputation; 
attended the lectures of chancellor Wythe, the professor of law; 
and afterwards commenced practice in the county courts; but, 
having a strong inclination to politics, he soon turned his atten- 
tion that way, and obtained a seat in the legislature; from 
whence, he was, in a short time, transferred to the executive 
council; where he did not long remain; for, on his marriage 
with a daughter of Patrick Henry the governor, he returned to 
his paternal estate, resumed the practice of the law, and was 
elected, again, into the legislature: in which occupations, he 
was engaged, until the year 1789, when he was made a judge 
of the general court; where he continued, until the year 1794; 
when, upon the translation of Mr. Tazewell to the senate of the 
United States, he was appointed a judge of the court of ap- 
peals. From that time, he read law assiduously, and became 
very well acquainted with some of the most popular of the mod- 
ern reporters, particularly Burrow and Atkyns. This, together 
with the natural vigor of his understanding and his other liter- 
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ary attainments, soon rendered him one of the most dis- 
tinguished members of the bench, second, only, in public esti- 
mation, to Mr. Pendleton; and, upon the death of that gentle- 
man, he was, beyond dispute, the ablest judge of the court. 
His perceptions were distinct, his judgment strong, and his 
powers of reasoning great; but, from the want of an earlier 
application to chancery studies, he did not possess that happy 
turn, for mixing law and equity together, which was so con- 
spicuous in Mr. Pendleton. His opinions however were gen- 
erally sound, and their authority almost incontestable. In all 
of them he inclined to the side of liberty; but had a due regard 
to the rights of property, and the just claims of creditors. He 
abhorred oppression, and the arbitrary assumption of power by 
courts, or individuals; and never thought the end justified 
illegal means to obtain it. 

‘ His judicial. pursuits did not suppress his turn for politics. 
He belonged to what was called the republican party; or, in 
other words, to the school of Mr. Jefferson; and, although he 
never neglected the business of the court, he was much engaged 
in the political controversies of the day: and frequently wrote 
in the newspapers concerning them. He had honorable and 
laudable ambition: but, being from feeling and education 
a republican, he hated aristocracy, and family pride, as well 
in those of his own party, as in those of the opposite side. 

‘He had taste for belles, letires, although his reading was 
chiefly confined to law, history and politics. His style was 
nervous, often eloquent, but sometimes careless. 

‘He was, twice, one of the persons appointed to revise the 
laws of the state; and several times one of the college of elec- 
tors of president and vice president of the United States. In 
both situations, he gave satisfaction; and was one of the com- 
missioners for locating the university of Virginia. 

‘Mr. Jefferson, it is said, wished him, at the expiration of Mr. 
Monroe’s term, to be run as vice president under Mr. Crawford, 
with a view, that he might succeed the latter, as president; 
and had he lived, and Mr. Crawford’s health continued, it is 
probable the event would have been accomplished. 

‘As aman, Mr. Roane was benevolent, social, and a friend 
to general order. His patrimony was small; but he improved 
it, and left a very comfortable estate. He died at the age of 
sixty, on the 4th of September, 1822, survived by his second 
wife, a lady whose amiable disposition rendered her interesting 
in life, and lamented in death. 
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‘ Dignum laude virum musa vetat mori: 
‘ Calo musa beat.’ 


‘JUDGE TUCKER, 


‘ $. George Tucker was born of respectable parents in the 
island of Bermuda, where he commenced the study of the law, 
but migrated to Virginia, before the revolution, in order to 
complete his academic exercises in William & Mary college: 
where he was entered as soon as he arrived, and went through 
the classes, with success and approbation. His urbanity, 
social disposition and literary attainments, introduced him into 
the best company and fashionable circles of the city; and his 
general good conduct and deportment procured him the favor 
of most of the distinguished gentlemen of that place. When 
he had completed his college courses, he resumed the study of 
the law, settled permanently in Williamsburg, and commenced 
practice in the county courts; but, upon the breaking out of 
the disturbances with Great Britain, he took part with his 
adopted country, laid aside his legal pursuits, and engaged in 
other occupations. About the year 1777, he married Mrs. 
Randolph, the widow of Mr. John Randolph of Matoax in Ches- 
terfield county, a lady of exquisite understanding, and great 
accomplishments, whose taste and sentiments corresponded 
with his own, and mutual affection blessed their union. Upon 
that event, he changed his residence to Matoax, where he led, 
for many years, a life of ease and elegance, amid literary pur- 
suits, and the society of wealthy and fashionable neighbors, 
part of whom were men of letters. His politeness, good 
breeding, and ardor in the American cause, soon attracted the 
notice of the authorities of the county, and he was made a 
colonel of the militia, to the satisfaction of every body; but he 
still continued in the enjoyment of domestic felicity, and atten- 
tion to his private affairs, until the invasion of North Carolina 
by lord Cornwallis, when he took command of the Chesterfield 
militia, joined general Green’s army, and distinguished himself, 
very highly, by his courage and good conduct, at the battle of 
Guilford Courthouse. This rendered him very popular with the 
militia, and was the source of his future appointments to office. 
After the peace, the prospect of a growing family, induced 
him, once more, to enter on the practice of the law in the 
‘county courts; where he soon arrived to eminence, and was 
second to none of his competitors; but, in a few years, he left 
that theatre, and attended the superior courts, with considerable 
reputation, respected by all the court and bar, and beloved by 
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Innis and Marshall. In the latter part of 1788, he lost Mrs. 
Tucker; and, upon that melancholy event, returned to Wil- 
liamsburg, and engaged in the pleasing occupation of educa- 
ting his children; about which period, he was appointed a 
judge of the court; the duties of which he performed with 
assiduity and ability; and was considered as decidedly the most 
learned judge of the court, after Mr. Tazewell left it. During 
that period he was one of the persons appointed to revise the 
laws, and was very active and useful in the execution of the 
work. In 1803, he was, upon the death of Mr. Pendleton, 
appointed a judge of the court of appeals; where he continued, 
with distinguished ability, for several years; but resigned the 
office in 1811; and, in 1813, was made judge of the district 
court of the United States, for the eastern district of Virginia: 
which situation he held for several years, but resigned it, in 
consequence of the decline of his health. 

‘ As a judge, Mr. Tucker was diligent, prompt and impartial. 
He kept a note book of all that was done in court; in which 
his own opinions are written at large, but the concurrence or 
dissent, only, of the other judges, is mentioned. His opinions 
are generally learned and sound; but sometimes a little 
tinctured with technicality, arising I believe from his having 
been entered in a special pleader’s office in Bermuda, in order 
to learn that intricate science; which gave a bias to his mind, 
that he never, entirely, got rid of. 

‘Jn 179-, he married Mrs. Carter, the relict of Hill Carter, 
Esq. of Curratoman, and daughter of Sir Peyton Skipwith, a 
lady of high endowments; who proved a comfort to him in 
sickness and in health, and survives to weep over his tomb. 

‘ Soon after he became a judge of the general court, he was 
appointed professor of law in William & Mary College; and 
published an edition of Sir William Blackstone's Commentaries, 
comprising some very ingenious disquisitions upon the federal 
constitutions, the law of descents, and several other important 
subjects; a work of great ability, and necessary to every 
student and practitioner of law in Virginia. 

‘ He was fond of politics, and wrote several tracts of that 
kind, upon interesting subjects. One of which, written about 
the year 1786, upon the propriety of making Norfolk the great 
port of entry for the state, 1 remembered to have read at the 
time, and thought it well worth the consideration of the legis- 
lature. 

‘ He was attached to Mr. Jefferson, and belonged to what is 
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called the republican party; but was liberal and just towards 
his political adversaries, with many of whom, he lived in great 
friendship. 

‘ He was a well informed scholar; fond of belles lettres; and 
wrote very good poetry: some of which (particularly a trans- 
lation of the Integer vite of Horace, some original odes, and a 
piece upon the surprise of the Hessian troops, at Trenton, by 
Gen. Washington) was much admired, His style was easy, 
grammatical, flowing and neat. 

‘In private life, Mr. Tucker was very amiable. Exemplary 
as a husband, parent, and step-father,’ he was benevolent and 
upright, a good neighbor, agreeable companion, and sincere 
friend. He had no children by his last wife, but four by the 
first; two of whom died in his lifetime: the other two are still 
living—Henry St. George, president of the court of appeals; 
and Beverley, a judge of the state of Missouri. Mr. George 
Tucker, professor of moral philosophy in the university of 
Virginia, was his near relation. 

‘He died, in November 1827, after a long and painful 
illness, deplored by his relatives and friends, and mourned by 
one who still cherishes the remembrance of him, with affection, 
and will continue to cherish it, while life remains.’ - 

Such are the judges whose decisions Mr. Call has reported. 
From the notices he has given of their lives and characters, it’ 
may be inferred that many of them had received an imperfect 
legal education, the influence of which must have attended them 
in after life, while others, loving active pursuits watched the 
‘heady currents’ of political contests, rather than the gentle 
courses of the law. We cannot say, therefore, that we entered 


‘ ! This trait in the character of judge Tocker was proverbial among his 
acquaintances every where; and I remember to have heard a brother of 
mine (the father of the present General Call) who married aniece of Mrs. 
Randolph of Curl’s, and was thus occasionally thrown into circles, where 
he sometimes met the Matoax family, once say that * Mr. Tucker must be 
one of the best fathers in law in the world; or his step children would not 
be so fond of him.’ To which I add, that Mr. Richard Randolph, the 
eldest of them, retained very warm affection and high respect for him 
during his whole life. There was great intercourse between the families. 
Mr. Randolph’s family often went to judge Tucker’s and I have seen the 
children of judge Tucker, at Bizarre, but a short time before Mr. Ran- 
dolph’s death: And, after Mr. Randolph died, the intercourse was still 
kept up, until the death of his wife. Indeed Mr. Randolph's esteem for 
judge [Tucker approached to reverence. He considered him as a parent; 
and I never heard him mention him, (although he often mentioned him) 
without the respectful appellation of “ My father.” ’ 
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upon the perusal of these reports with any sanguine expectation 
of meeting learning or eminent judicial ability; and we have 
not been disappointed. We should remark that a great body of 
the decisions are ofa local character, and though not calculated 
to interest the student abroad, — except so far as they throw 
light upon the juridical history of a highly respectable state, — 
must be of great importance to the Virginian. 

Mr. Call’s style of reporting is quite inartificial. *His state- 
ment of facts are long, over-loaded and perplexed. His marginal 
notes or abstracts are confused, and often do not present the 
points distinctly. His‘index or table of matters is defective in 
arragement. We have selected some of his abstracts that 
seemed most important for our Digest in this number. 

The arguments of counsel appear to be reported with con- 
siderable fullness. Among these are many from Mr. Marshall, 
our present venerable Chief Justice. The reader cannot fail te 
repair to these with delight, as the early efforts of that mind 
which has presided with such distinguished lustre for more than 
a quarter.of a century, upon the bench of the Supreme Court 
of the United States. . 


The Law Glossary ; being a selection of the Greek, Latin, Saxon, 
French, Norman and Italian Sentences, Phrases and Mazims, 
found in the works of Lord, Coke, Shower, Peere Williams, 
Sir William Blackstone, Sir Francis Buller, Vezey, Chancellor 
Kent, Reeves, Durnford and East, Taunton, Sellon, Johnson, 
Cowen, Sugden, Preston, Bosanquet, Starkie, Tidd, Phillips, 
Chitty, Moore, Wendell, and numerous other law writers: with 
Historical and Explanatory Notes. Alphabetically arranged, 
and translated into English, for the use of the Members of the 
Legal Profession, Law Students, Sheriffs, Justices of the Peace, 
§c. §c. Dedicated (by permission) to the Ionorable John 
Savage, Chief Justice of the Supreme Court of the State of 
New York. By Tuomas Tayter, late of Clement’s Inn, 
London, Solicitor in His Majesty’s High Court of Chancery. 
Albany. Published by W. & A. Gould, and by Gould, Banks 
& Co. New York. 1833. 8vo. pp. 501. 


We have gopied the whole title-page. A few more, of such 
wordy dimensions, would swallow up the remnant of space in the 
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present number of our Journal — without leaving room for any 
comment or criticism — as did the rod of Aaron the other rods of 
the servants of Pharaoh. 

We saw this work, for the first time, bat a few days ago, and 
believe then was its first appearance in Boston. It was carried 
round to the offices of different gentlemen, and pressed upon their 
attention, with the style and pertinacity of a haberdasher exhibit- 
ing his wares. It was accompanied by an advertisement —a 
sort of puff extraordinary —containing recommendations of the 
work from two judges and several members of the New York bar, 
and commendatory notices from different public prints,’ most of 


! We subjoin these notices. 

‘We should before have noticed “‘ Toe Law Crossary,” published by 
Gould and Banks of this city, but we wished to give it a thorough examin- 
ation. It is a useful work not only for the student at law, and the members 
of the bar generally, but also for every gentleman who wishes to be con- 
versant with the history of the law, its phrases and maxims. The author 
deserves credit for his laborious research into ancient and modern authors, 
and the general correctness of his definitions. The work contains a trans- 
lation of all the Greek, Latin, Saxon, French, Norman, and Italian sen- 
tences, phrases and maxims found in the works of Lord Coke, Shower, 
Peere Williams, Sir William Blackstone, Sir Francis Buller, Vezey, Chan- 
cellor Kent, Reeves, Durnford and East, Taunton, Sellon, Johnson, Cowen, 
Sugden, Preston, Bosanquet, Starkie, Tidd, Phillips, Chitty, Moore. Wen- 
dell, and numerous other law writers. No student at law should read with- 
out this book by his side; and even the most learned of the profession may 
derive some useful information from it.—WVew York Mirror.’ 

‘Tae Law Grossary.—This cannot be otherwise than a useful work in 
our country, where the dead languages are not so familiar as, for the im- 
provement and purification of both taste and language, we wish they were. 
It is a selection and translation of the various and numerous sentences, 
phrases and maxims spread through all the old law books, and many of 
them are still preserved and in use at this day, in Greek, Latin, Saxon, 
French,&c The author has, in our judgment, well fulfilled his task, The 
translations are easy and accurate, so far as we have looked through his 
pages; and the historical notes are, some of them, alike curious and inter- 
esting. The volume is dedicated to Chief Justice Savage; and must, we 
think, be well received by the profession; and still more by those not of 
it, but who, in the conflicting claims of a busy world, are often brought into 
contact with it.—.Vew York American.’ 

‘Tur Law Grossary is the title of a new work just published by Messrs. 
‘W. & A. Gould, compiled by Thomas Tayler, Esq. of this city. It is a 
selection and translation of the phrases and maxims, in different languages, 
which constantly occur in the works of all the law writers, frequently much 
to the embarrassment of the student, alphabetically arranged, with histori- 
cal and explanatory notes. It is designed to facilitate the study of the law 
in this respect, and has the certificates of several gentlemen of the profes- 
sion, attesting its usefulness. Among them is Chief Justice Savage, to 


whom, by permission, the work is dedicated. To executive and judicial 
21* 
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them — the public prints we mean— being about as competent 
from ability, and we add, with submission, when they have received 
a presentation copy, from disinterestedness, to pass an opinion 
upon a work like the present, as Dogberry to give honest instruc- 
tions to the watch.! We see by the advertising sheets of two 
most respectable London booksellers that a second edition is for 
sale there. Whether this is a reprint of the one before us, or 
ours a reprint of that, or whether the author has contrived that 
his book should simultaneously appear in the two countries— as 
the fabled river of antiquity, which flowed at the same time in 
Sicily and Greece — we cannot tell. The work seems to have been 
prepared and submitted to different learned men for some time 
before its publication. The letter of Chief Justice Savage, accept- 
ing the dedication, is dated February 1st, 1830, and Vice Chan- 
cellor McCoun’s recommendation of it, as ‘ copious and faithfully 
executed,’ is dated April 22d, 1830. We notice these dates to 
show that the work cannot claim any peculiar exemption from 
criticism on account of hasty preparation or premature publica- 
tion — pleas often put in by anxious authors, but which cannot be 
less odious in all courts where just criticism is dealt, than estop- 
pels are in law. 

Chief Justice Savage accepted the dedication by the following 
letter : 


officers, such as sheriffs, justices of the peace, &c. the work must also 
prove a valuable acquisition. It appears to have been compiled with great 
accuracy, and at the expense of much time and labor; and we donot doubt, 
that to the general reader, as well as to the professional gentleman for whose 
benefit it is more particularly designed, its copious and interesting historical 
and explanatory notes will be found to be both amusing and instructive.— 
Albany Argus.’ . ; 

‘Tne Law Griossary.—This is the title of a legal publication just issued 
from the press of Gould & Co. of Albany and New York. From the hasty 
view we have been enabled to give it, we consider it a work elaborated with 
uncommon care, and which may be found a very useful and convenient 
appendix to every lawyer's library. It is well recommended by Chief Jus- 
tice Savage (to whom it is dedicated by permission,) as well as other dis- 
tinguished members of the profession.— Troy Budget.’ 


12 Watch. If we know him to be a thief, shall we not lay hands on 
him ? ° 
Dogb. Truly, by your office, you may; but, I think, they that touch 
pitch will be defiled: the most peaceable way for you, if you do take a 
thief, is to let him show himself what he is and steal out of your company. 
2 Watch. Well, masters, we hear our charge; let us go sit here upon 
the church-bench till two, and then all to bed. 


Much Ado About Nothing, Act III. Se. 3. 
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‘ ArpanY, Fesrvary Ist, 1830. 

‘Sir: Yours of the 26th ult. is received. I have no doubt that 
your book will be found useful in every lawyer’s library, and 
essentially aid the progress of the student. I have no possible 
objection to the honor you intend me, by dedicating ittome. I 
am very respectfully, your obedient servant, Joun SavaGe.’ 
We were not more surprised, upon first reading this. letter, by 
the indifference which the learned Chief Justice showed to the 
intended honor, than we are — now that we have read Mr. Tay- 
ler’s work —at the indulgent praise which he found it .in his 
conscience to offer. Our first surprise upon reading the sen- 
tence —‘I have no possible objection to the honor you intend 
me’—has changed into one stronger when we read the unde- 
served commendation — ‘I have no doubt that your book will be 
found useful in every lawyer’s library, and essentially aid the pro- 
gress of the student.’ 

The ‘certificates,’ signed by the different members of the bar, 
and a fearned Doctor of Divinity, which — with the letter of the 
Chief Justice and the commendation of the Vice Chancellor — 
are paraded on the page fronting the Preface, in the style of the 
Imprimatur of olden times, will speedily travel to that limbo ‘ of 
all things transitory and vain,’ where so many eloquent recom- 
mendations of Vegetable Balsams, Pulmonary Pills, and other 
Infallible Cures, regularly sworn to and authenticated, have hast- 
ened before. To notice them with that reprehension which we 
would fain bestow upon those from the distinguished judges, 
would give them an importance which they do not deserve.. We 
cannot, however, forbear quoting the ‘certificate’ signed Jas. R. 
Wilson, D. D. ‘Having redd,’ says the worthy Doctor, ‘ the 
greater part of ‘the Law Glossary” with profit and much grati- 
fication, I can cheerfully recommend it as an elaborate, accurate 
and useful book. It will be found valuable to all other literary 
and professional men, as well as to gentlemen of the bar.’ We 
congratulate Dr. Wilson upon his ‘ much gratification’ in read- 
ing this learned work, and have no doubt that his congregation — 
if he is an officiating minister — will participate in the ‘ profit.’ 

The barefaced ignorance and absurdity with which this book 
abounds wouid not, of themselves, justify the extended notice 
which we propose to give it; but a book which has the recom- 
mendation of gentlemen like Chief Justice Savage and Vice 
Chancellor McCoun, should not be condemned, except after a 
full hearing, —a consideration which, if present in the mind of 
the reader, cannot fail-to save us from the interrogatory, put by 
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the court, in ancient times, to the most witty and acute of law- 
yers — Saunders, why do you labor your cause so much? Mr. 
Tayler’s book will have a place in the market only through the 
recommendations of those distinguished judges. The bill which 
could not have been negotiated on the credit of the original 
maker may have a wide circulation from bearing the names of 
responsible indorsers. We fear that, in the present case, no 
indorsement can cover Mr. Tayler’s liabilities, and that, if the 
parties to his paper shall be held to the full extent of their under- 
standing, they will be dangerously near the abyss of irretrievable 
bankruptcy.’ 

We begin by remarking that the work does not pretend to be 
a general Law Glossary or a complete collection of |aw-phrases, 
but only a selection of ‘Greek, Latin, Saxon, French, Norman 
and Italian sentences, phrases and maxims’ found in the works of 
the enumerated authors. And a strange groupe these are! 
Burke’s picture of the jumbled ministry, who found themselves, 
as it were,—some of all parties and characters, —‘ pigging 
together heads and points in one truckle-bed,’ does not present a 
more grotesque sight than the names of Lord Coke, Peere Wil- 
liams, Chancellor Kent, Durnford and East, Chitty, Cowen, Wen- 
déll, and ‘ numerous other Jaw writers,’ thrust into novel fellow- 
ship by the taste and learning of Mr. Tayler. The worthy 
reporters of the state of New York must feel especially honored 
that they are bidden to such a company. ‘The book, then, if it 
have value, must be chiefly useful in reading these ‘ writers.’ The 
student, who wishes a more general work, must resort to Branch’s 
Maxims, a production which it would be superfluous for us to 
commend, since it has in its favor the strong and unbiassed tes- 
timony of Mr. Preston and Chancellor Kent, but of the existence 
of which, though going over ground thoroughly traversed by Mr. 
Branch, Mr. Tayler — not to say they who commended his work 
— must have been ignorant. 

Mr. Tayler has, perhaps, copied all the phrases which he met 
in that portion of the authors, enumerated in his title-page, which 
he has read. But he has never read or even passed his eye over 
half of the works of Lord Coke. Many of the phrases with which 


1 Falstaff’s address to his cor panions—Pistol and Nym, we believe—is in 
point. 

Falstaff. I am a gone man, for swearing to gentlemen my friends, that 
you were good soldiers and tall fellows; and when Mistress Bridget lost 
the handle of her fan, I took’t upon mine honor, thou hadst it not. 

Merry Wives of Windsor, Act II. Se. 2. 
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he has swelled his book are the most common place. The Latin 
Grammar and Dictionary are all that would be necessary for 
their perfect explanation, even if we can suppose a student of 
law or a practitioner —the only persons who will be likely to use 
the present work — so ignorant as to be obliged to resort to these 
in order to understand them. Thus, we have translations of ab 
initio— a priori —a posteriori —in toto— de novo — inter nos 
— inter vivos — in terrorem —in hac verba —in infinitum, and so 
forth, we will repeat, in infinitum. Many of the phrases appear in 
several different places in the work, being entered under different 
letters. Thus we find the phrases E delicto, and Ex delicto — E 
debito justitia and Ex debito justitia. ‘The famous declaration of 
the English barons, Nolumus, &c. is repeated three times, and the 
equally famous maxim of the law, Ignorantia legis non excusat, is 
entered twice, with the substitution in one place of juris for legis. 
These are only instances. 

But the author has not only given us a collection of phrases 
and sentences which needed no interpretation, and often given us 
these in several places, —he has misconceived and mistranslated 
again and again where a lawyer of the meanest pretensions would 
not have failed, and again and again, where a school-boy of the 
lowest form would have blushed to have found himself wrong. 
He shows sheer ignorance of all law —the common, the civil and 
the French, as wel] as of the Latin and French languages. But 
few phrases occur in any other language. We shalj throw into 
classes the different extracts which we shall make, in order to 
illustrate what we have said, premising how sensibly we have 
felt the dfficulty of ‘ dividing inventorially ’ what may very properly 
be referred to under several heads. We shall in many cases, after 
giving our author’s learned definitions, venture slight explanations 
of our own — in other cases leaving him to the intelligence and 
tender mercies of the reader. 

Our first class of extracts shall illustrate his profound know- 
ledge of the common law. 

But first, we introduce, without comment, a definition, not 
relating to the common Jaw, nor properly coming under any class 
which we propose to make, but which cannot fail, from its novel 
character, to enlist at once the attention of the reader. 

Consolato del mare. ‘Consolation of the sea; or the assist- 
ance usually given by mariners to one another.’ 

Abatamentum is defined (p. 1,) ‘an entry by intrusion.’ It is 
with diffidence that we subjoin our explanation. An abatement 
and an intrusion are two different things. An intrusion is the 
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entry of a stranger, after a particular estate of freehold is deter- 
mined, before him in remainder or reversion. There are several 
kinds of abatement. One is a species of injury by ouster, or 
amotion of possession from the freehold, — bearing some resem- 
blance to an intrusion and yet having a sensible difference, — 
where a person dies seized of an inheritance, and before the heir 
or devisee enters, a stranger, who has no right, makes entry and 
gets possession — which entry is called an abatement. Another 
is the beating down or removal of a nuisance ; and another, that 
of abating a writ or action — besides, what is less known than 
either of the above, the abatement of legacies. All this is of 
course such common learning as to be beneath our learned 
author’s apprehension. 

Vouchee. ‘The person vouched in a writ of right, &c.’ We 
did not know, till now, that a person is vouched in a writ of right. 
In our ignorance we always supposed that voucher was peculiar 
to the writ of entry, a species of action which relies chiefly on 
the weakness of the tenant’s title, who therefore vouches another 
person to warrant it, and upon which common recoveries, in which 
persons are always vouched, are grounded. 

Usance. ‘Usury; Interest.’ We were aware of Shylock’s 
complaint : 

He lends out money gratis, and brings down 
The rate of usance here with us in Venice. 


But we always supposed that the term usance, as found in law- 
books, was French, and signified the time within which bills must 
be paid, according to the usage of the countries between which 
they are drawn. 

Del credere. ‘Of trust.’ By other authors this term is applied 
to the case of a factor who, for an additional premium, becomes 
liable to his principal when the purchase-money falls due, binding 
himself to pay, net conditionally, but absolutely and in the first 
instance. 

Nul tiel record. ‘No such record.’ To this Mr. Tayler has 
added, ‘ This is part of the plaintiff’s rejoinder, {'!| that there is 
no such record, where the defendant alleges matter of record in 
bar of the plaintiff’s action.’ 

Ne disseise pas. ‘Not ejected.’ We always supposed that 
this meant ‘ did not disseize.’ It is the general issue in writs of 
entry. 

ye done {dona} pas. ‘No gift at all.’ Our translation — ‘he 
did not give.’ It is the general issue in writs of formedon. 
Ignoramus. ‘We are ignorant—a word written on a bill of 
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indictment when the evidence is insufficient to put the accused 
on his trial.’ It would have been more correct aud intelligible to 
have said that it was a word written on a bill of indictment by 
the grand jury when the evidence is insufficient to enable them 
to find a bill. This is a practice not known in New England 
and, we believe, peculiar to England. 

Per curiam non allocatur. ‘It is not mentioned by the court.’ 
This is a phrase as common in the old reports, from the Year Books 
down to a late period, as Ezeunt omnes in the volumes of plays. 
It is Latin of the Middle Ages (See Ducange Glos. verb allocare) 
and means ‘It is not allowed.’ The same phrase in substance 
occurs again in the Glossary — Sed non allocatur—and receives 
another definition — ‘ But it is not discussed (or considered of ).’ 

Cessante ratione, cessat et ipsa lex. ‘The reason ceasing, that 
law is then superseded.’ This definition is accompanied by the 
following comment. ‘ Many statutes have been made on pressing 
occasions to meet the exigencies of the moment; as when some 
crime is peculiarly predominant, and nothing can check it, but a 
most sanguinary law; yet when that vice is at an end, it would 
be cruelty to give those laws a permanent duration.” Mr. Tay- 
ler’s translation of this important maxim is nonsense, and his 
comment is no better. 

Barratry. Mr. Tayler says that the etymology of this is doubt- 
ful, but concludes that it probably is from the Italian barratrare. 
This may be right. Cowell’s Interpreter, however, refers its 
origin to a Latin word. Some of the English books, following 
a French writer, (Pasquier sur "Emerigon) derive it from barat, 
an old French or Italian word. Mr. Justice Johnson in his 
learned opinion in the case of Patapsco Ins. Co. v. Coulter, (3 
Peters, 230) derives the word from the Spanish barateria, bara- 
tero. 

In ceux parolr, contra inhibitionem novi operis n’y ad pas 
entendment: ‘In these words; against the prohibition of the 
new work it is not intelligible.” The reader will understand 
this better by referring to a note in Blackstone’s Commentaries, 
(vol 1. p. 23.) It seems that the words contra inhibilionem novi 
operis being cited in a case in the year books, (M. 23 Ed. III 
24) Skipwith, the king’s sergeant and afterwards chief baron 
of the exchequer, declared them to be flat nonsense, using the 
language Mr. Tayler has so luminously defined. 

Jaeliiatio marilagii. ‘A vain boasting that a marriage had 
taken place.’ Mr. Tayler adds the following luminous comment: 
‘This was a proceeding to clear a person of a matrimonial con- 
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tract, which was pretended to exist by the other party. 4s im- 
pediments to marriage have much decreased, jactitation of 
marriage is now obsolete.’ Gentle author, tell us why. We 
wish Mr. Tayler could point out the logical connexion, which 
he has intended to indicate by the word as, between the de- 
crease of impediments to marriage and jactitation of marriage. 
The truth is, the author knew nothing about the subject. Im- 
pediments to marriage have not decreased, and jactitation of 
marriage is not obsolete. The suit of jactitalion of marriage is 
acommon form of trying, in the ecclesiastical courts of Eng- 
land, the validity of a marriage. The Duchess of Kingston, 
in her trial for bigamy,—a case so conspicuous in the books 
and which ‘made the whole kingdom ring from side to side,’ — 
interposed the sentence of the Consistory Court of London, upon 
a suit there instituted causa jactitationis matrimonu, that she 
was free from any matrimonial contract with Mr. Harvey, her 
alleged legal husband. The cases of Lindo y. Belisario, (1 
Hag. Consist. 216,) of Goldsmed vy. Browner, (1 Hag. Consist. 
$24.) in the first of which Sir William Scott delivered one of his 
most celebrated judgments, determining the evidence by which 
Jewish marriages should be tried, and which blends the sagacity 
of the judge, the liberal learning of the scholar and the eloquence 
of the rhetorician, — were suits of jactitation of marriage. In 
Law’s Forms of Ecclesiastical Law, (p. 60,) published as late as 
1831, suits of jactitation of marriage are enumerated among what 
are called plenary causes—the term causes being used in eccle- 
siastical courts for actions, which are divided into two classes, 
in respect of the different way of proceeding, to wit, plenary 
and summary. 

Utrum averia carruce, capte [capta] in velito namio sint irreple- 
gibilia? ‘Whether beasts of the plough taken in a prohibited 
situation are irrepleviable?’ What would Sir Thomas More, 
who puzzled the Dutch doctors with this question, say to this 
translation. It should be, whether beasts of the plough taken 
in withernam, are irrrepleviable? 

A ma intent vous purres aver demurre sur luy que le obligation 
. est void, ou que le condition est encountre common ley, et rex Diev 
si le plaintiff fuit iey, il irra al prison tang; il ust fait fine ou 
Roy. ‘On my action you could claim a demurrer, on the plea 
that the obligation is void, or that the contract is contrary to 
common law and on oath, if the plaintiff were present, he would 
be put in close confinement and must_pay a fine to the king.’ 
These words, so strengely translated,, are the impassioned ex- 
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pressions of Hall J, in the year books, (2 H. 5, fol. 5,) at an 
outrageous contract in restraint of trade, upon which Parker 
C. J., afterwards Lord Macclesfield, (Mitchell v. Reynolds, 1 
P. Wins. 194,) observes, ‘I must own, I think this such a piece 
of villany, as is hard to find a name for; and, therefore, cannot 
but approve of the indignation that judge expressed, though not 
his manner of expressing tt.’ We had thought Judge Hall’s oath 
was as famous among lawyers as the ‘ God’s Death’ of Queen 
Elizabeth, or the ‘Odzooks and fishes’ of King Charles 2d! 

Debitum in presenti, solvendum m fuiuro. ‘A debt contracted 
(or due) at present payable at a future day.’ It is wrong to 
say ‘contracted.’ The use of this word makes us doubt if Mr. 
Tayler is aware of the distinction between the words due and 
payable in law and in the counting-room. We believe it is a 
practice among merchants to consider all bills ‘ payable ’ which 
have not yet been paid, and also as ‘due’ only when the time 
for their payment has arrived. In law aedemand-is said to 
be payable when the creditor can legally enforce payment; and 
due when there is no contingency upon which payment depends. 
For the use of these words in this sense we refer to Chitty’s 
Contracts, 294; Cro. Jac. 300; Com. Dig. Release (E. 1;) 
Yely. 214. The case given in Croke and Comyns speaks of 
an obligation for money to be paid at a future day, as ‘a debt 
and duty presently,’ (debitum in presenti) ‘though the money 
be not yet payable.’ 

Voire dire. This is not defined; but it is followed by a com- 
ment, which appears out of place in a glossary, stating when 
and for what witnesses are examined upon their votre diré. Mr. 
Tayler should have informed the student that votre is the old 
French for vrai. 

Caveat Vicecomes. ‘ Let the under-sheriff beware.’ Vice- 
comes means the sheriff, who, in aticient times, was assistant to 
the Earl in the government of the county. 

Crimen falsi. ‘Forgery.’ We refer the reader to the article 
in our last number for the meaning of this phrase. 

Seriatim. ‘ Advisedly; on consideration.”? 

Pur ceo. ‘ From henceforth.’ 

Conflictus lezum, which appears again, with the same defini- 
tion, as de conjlictu legum. —‘ A contradiction of laws.’ 


! This amusing translation is not original with our author. An ancient 
member of the bar,— well remembered by many now alive, —said with 
great earnestness, upon citing a case, ‘The court delivered their opinions 
seriatim, yes, very seriously, may it please your honors.’ 

VOL. XII.—NO. XXIII. 22 
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Ne aliquid de suo honorabih contenemento amitat. ‘ Lest he 
lose any part of his respectable appearance. ’ 

Contenementum. ‘ Countenance or credit.’ 

Nullum tempus occurrit regi. ‘No time runs against (the 
claim) of the king.’ This definition is followed by this com- 
ment, ‘In the case of a prosecution for murder, theft, &c., no 
time prevents putting the criminal on his trial.’ 

Officina brevium. ‘The depository for writs.’ 

Inter apices juris. ‘Among the extremes (or* hardships) of 
the law.’ 

Jus accrescendi inter mercatores pro bene ficio commercii locum non 
habet. ‘For the advantage of commerce, there is no right to 
the increase (or accruership) among merchants.’ This novel 
interpretation of jus accrescenct occurs several times. 

Jura summ imperti. ‘The rights of supreme empire or do- 
minion.’ 

Fenus nauticum. «‘ Nautical usury.’ 

Filum aque. ‘The middle of the water, (or stream.’) A 
more hiteral translation would have been correct. ‘The thread 
of the stream.’ 

Juzxta formam statuti. ‘ Near to the form of the statute.’ 

Levantes et cubantes. ‘ Easing, themselves; rising up and 
lying down.’ . 

Levant et couchant. ‘ Lying down and resting.’ 

Locum teneus. ‘A lieutenant, or governor, or deputy.’ 

Nemo plus juris in alvum transferre potest quam ipse habet. 
‘No person can transfer to another a greater power than he 
himself possesses.’ 

Nemo remota causa, sed proxima spectelur. ‘No one is con- 
cerned for a remote, but for an immediate cause.’ 

Pacta conventa. ‘Covenants (or conditions) agreed upon. 

Parius sequitur ventrem. ‘The issue belongs to the mother.’ 

Per sectam sufficientem. *‘ By a suitable action.’ 

Si petens sectam produrerit, et concordes inveniantur, tune reus 
poterit vadiare legem suam contra pelentem, et contra sectam suam 
prolatam ; sed si secta variabilis inveniatur, ex func non tenebilur 
legem vadiare contra sectam illam. ‘If the plaintiff shall have 
preferred his suit, and the sureties be produced, then the defend- 
ant may wage his law against the plaintiff, and against the suit 
preferred, but if the suit be found variable (that is, debt and 
trover together, &c. [!!]) in that case he will not (as) against 
such suit be bound to wage his law.’ 

Mala prohibita. ‘ Wrongs forbidden (by common law.)’ 
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It. Thus much for our author and the common law. We see 
by his preface that Mr. Tayler has a proper esteem— as might 
be expected from one of his learning—for the Roman law; 
upon which, as a foundation, not less lasting than the glory of 
the people whose name it bears, have been erected the various 
and elaborate structures of the continental jurisprudence. The 
reader, who will bear us company a little farther, shall see 
the extent and accuracy of his attainments in this important de- 
partment of law. We shall continue our extracts, appending, 
in most cases, some slight observations of our own. 

Qui principi placuit, legis habet rigorem. We suppose Mr. 
Tayler means to cite here the famous maxim of Justinian. 
(Institutes, B.1. T. 2. $6. See also Dig 1.4.1) Quod prin- 
ci placuit, legis habuit vigorem. He translates it: ‘He who 
kas pleased the emperor has the power of the law.’—Which, 
however true it might be in fact, one would scarcely expect to 
find laid down as a maxim of law. This new reading may con- 
tribute to settle the long standing dispute among civilians as 
to the meaning of the above maxim. ‘The illumination from 
Mr. Tayler, on this vexed question, far surpasses that which 
was hailed but a few years since from the newly discovered 
Institutes of Gaius. 

Legitur enim de uxore Joannis Andrie glossatoris, quod tantam 
peritiam in ulroque jure habuit, ut publice in scholiis legere ausa 
fit. ‘For it is ‘written that the wife of John Andrea, the In- 
terpreter, was so learned in both laws, (i. e. the civil and com- 
mon law) that she had enterprise sufficient to lecture publicly 
in the schools.’ Before we saw this translation, which seems 
rather clumsy as a whole, we supposed glossator to mean a 
writer of glosses, or a commentator; and in ulroque jure (‘ both 
laws’) to refer to the civil and canon law. 

Posiliminium. ‘A reprisal; a recovery.’ 

Inofficiosum testamentum. ‘An unkind testament.’ It would 
require too much of the space allotted to Mr. Tayler, to go into 
a full explanation of what is meant, in the Roman law, by an 
inofficious testament: suffice it to say, that it was one, in which 
the parents, or children, (whether natural or adopted) of the 
testator, were unjustly disinherited or omitted. (See Justin- 
ian’s, Institutes Book II. Tit. 18.) 

Jus honorarium. ‘The honorary law.’ Mr. Tayler is kind 
enough to inform us, in a note, that ‘the’ jus honorarium was, 
no doubt, of the greatest service in forming that famous code of 
the Roman laws, called corpus suris, compiled by order of the 
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emperor Justinian.’ We shall take the liberty to add, that the 
pretorian Jaw was that which the pretors introduced, to con- 
firm, supply, or correct the civil law, when the public interest 
required it. It was also called honorary law on account of the 
honors attached to the pretorian dignity. (See D. 1. 1.7. 
§ 1.) 

Responsa prudentum. ‘The opinions of learned men.’ We 
expected that these words would have been translated, ‘The 
responses of prudent persons,’ but in this instance Mr. Tayler 
has abandoned the sure indications of ‘idem sonans,’ and 
Jaunched forth into the depths of ‘ conjectural’ interpretation. 
The responsa prudentum, as is well known to tyros in Roman 
law, were the opinions, or short answers, given by the juris- 
consults upon questions submitted to them. 

Furtum non manifestum. ‘The theft does not appear. — It is 
not discovered.’ One would not readily recognise in the dis- 
guise of this translation, one of the twofold divisions of theft in 
the Roman law; one called furtum manifestum and the other 
furtum non manifestum, which were accompanied by different 
penalties. (See Warnkoenig, Inst. Priv. Jur. 9 455.) 

In solido. ‘Incoin; in substance; to the full amount.’ The 
books, where we have met this phrase, use it in a different 
sense from any given by our author. In so/ido expresses the 
liability of debtors, when each individually is obliged for the 
whole debt, or duty, but so that a payment or performance by 
one liberates all; and also the right of each of several creditors 
in whose favor an obligation is contracted to receive the whole, 
— payment made to any one liberating the debtor against them 
all. (See 1 Evans’ Poth. 127-8.) The term is of frequent oc- 
currence in the Roman and French law. 

Locatio. ‘A hire.’ Locatio operis faciendi. ‘The hire of 
performing the work.’ For the correct understanding of these 
phrases and others in which the word localio occurs, we would 
refer to Judge Story’s fall and luminous work on Bailments. 
(p. 248.) The nicety in the use of the word is there comment- 
ed on with the spirit of a philologist, as well as of a lawyer. 

Elementa juris privata [privati} Germanici. ‘The private 
elements of the German law.’ 

Luctuosa hereditas vel tristis successio. ‘A mournful inherit- 
ance or a sad succession.’ Our author throws his usual light 
upon this phrase. The property, which fell to parenis by the 
death of children, was expressively called, in the Roman law, 
luctuosa hereditas and sometimes also fristis successio, because, 
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says Heineccius, parents could not receive this increase with- 
out grief and lamentation. (See Vicat. Vocab. verb. Luctuosa.) 

Plebiscita. ‘ Laws, decrees or orders, made: by the joint con- 
sent of the Roman people.’ Plebiscita were laws brought for- 
ward by a plebeian magistrate, as a tribune of the people, and 
accepted by the people, —by which, according to the Hortensian 
law, all citizens and senators were bound equally with the peo- 
ple. (Poth. Pand. tit. de verb signif.) 

Legis actionis. ‘ Law-suits.’ We venture to add that these 
were the rites and forms, composed from the twelve tables, 
which were necessary to be observed in prosecuting law-suits 
— quibus inter se homines disceptarent, though this definition is 
quite imperfect. (See Vicat. Vocat. verb. Lex.) 

Peculium. «‘ Stock: estate: property. So called peculium, 
from the Latin word pecus, that being the chief, and, in many 
cases, the only property, during the pastoral ages: wealth be- 
ing estimated by the number of the flocks. Vide Job. 1. v. 3.’ 
Peculuim is a word which frequently occurs in the books of 
Roman law, in which it has not properly any of the meanings 
given to it by Mr.- Tayler. Peculium relates to the person 
who was allowed to possess, rather than to the kind of property 
possessed, By the Roman law, those persons who were under 
the power of others, as sons and slaves, were not originally 
entitled to be the owners of any separate property, except what 
they possessed by the consent of their paterfamilias or master; 
but by subsequent provisions, Such persons were secured in 
the enjoyment of property acquired in certain ways. This pro- 
perty was called their peculium, that is property set apart, par- 
ticular; and was of different kinds, according to the mode in 
which it was acquired: thus, the peculium castrense was com- 
posed of what the father and mother, or the cognati of the son 
had given him upon his departure for the army, of what he ac- 
quired in the war, and of what he might have acquired if he 
had remained at home. The peculiwm quasi-castrense was com- 
posed of what he received from the munificence of the prince, 
or from his wife, and of what he acquired in the exercise of 
civil or ecclesiastical functions. There were also other kinds 
of peculium, as the peculium pagenum, which was either profec- 
tifium or adventitium. (See Warnkoeuwig, Inst. Jur. Priv. § 511, 
558, 564.) 

Si Friscus, cum patris filia, se conferat in Brabantiam, ibique 
nuplias celebret; huc reversus non videlur lolerandus; quia sic 
jus nostrum pessumis exemplis eluderetur. ‘Ifa Friscian go with 
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his sister into Brabant, and there marry her, his return hither 
does not appear to be allowed, if so, our law might be eluded by 
the most disgraceful examples.” We think Huberus—for we 
believe these are his words — could he be called to life, would 
be at a loss, not alittle, to recognise his doctrine in our author’s 
translation. 

ILI. From the Roman law we pass to that of France, where 
our author will be found equally athome. The reader will be 
satisfied with the few definitions we shall present. 

Pays contumier. [coutumier.| ‘A rebellious country or pro- 
vince.’ We were at a loss to imagine what could have sug- 
gested this translation, till we discovered a mispelling of Mr. 
Tayler:—contumeer for coulumier. Contumier sounds a little 
like contumacious, and a contumacious must, ex vi lermini, be 
a rebellious country. It is thus, with one dash of his pen, our 
author has placed a large portion of la belle France, in a state 
of continual contumacy and rebellion, for several centuries, a 
character, which, revolutionary as she is, is hardly deserved. 
We suppose it is almost needless to inform our readers, that 
pays coutumier signifies that part of France, which, until the 
formation of the code, was governed by the customary or un- 
written law, in contradistinction to the pays du droit ecril, or 
country of the written law. 

Jurisprudence des Arrets. ‘Jurisprudence of Arrests.’ It is 
to be lamented that Mr. Tayler, in his definition of this, as well 
as of some other phrases, had not borne in mind a maxim which, 
we believe, he has approximated towards a correct translation of, 
namely, nullum simile est idem. He evidently supposes, on the 
doctrine of idem sonans, that arret in French means the same as 
arrest in English. Now this is one of its meanings, though when 
used in this sense, it is applicable to a seizure of goods (equiva- 
Jent to an attachment or levy) as well as an arrest of the body. 
But it is most commonly used to signify a judgment rendered by 
a court, from which there can be no appeal. It has a variety of 
other meanings, which it is unnecessary here to mention. The 
jurisprudence des arrets, as that phrase is used by the French 
jurists, means ‘the principles, which are followed, in matters of 
law, in each country, or in each tribunal ; the habit of deciding a 
question in such or such a manner therein; and the uniform suc- 
cession of judgments and decisions forming a usage in relation to 
a particular subject.’ (Rondonneau, Arret. Jurisprudence des 
arrets.) The jurisprudence des arrets is the jurisprudence of 
decided cases and is nearly the same thing in France ar the body 
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of law established by the decisions of courts in England and the 
United States. 

Proces verbaul, [verbal.] ‘Process verbal.? What should 
proces verbal be, if it be not process verbal? This term is applied 
in the French law to all acts by which public officers attest to 
what has been done or said in their presence,.as well in civil as 
incriminal matters. (See Rondonneau, Mot. Proces verbal.) 

Louis 14th touchant le marine. ‘ Louis the fourteenth relating 
to the navy.’ 

IV. The French Jaw introduces us naturally to the language in 
which it is written —that gay and delightful tongue, whose every 
sound is characteristic of the race that speak it, and which, not 
unlike the Arabic numerals, is almost equally understood by every 
people. In view of this, the uncommon character of Mr. Tayler’s 
knowledge of this language need not excite surprise. 

The following is an eloquent passage from the report of the 
counsellors of state to the legislative body of France in 1807, in 
which there is a lively personification of the contract of insurance 
(See 3 Kent Com. 345). We have placed Mr. Tayler’s transla- 
tion and our own in parallel columns. 

‘Ce beau contrat est le noble produit du génie de |’homme, et 
le premier garant du commerce maritime. I] a consulté les sai- 
sons: il a porté ses regards sur la mer: il a interrogé ce terrible 
element; il en a jugé l’inconstance; il en a presenti les orages ; 
il a €pié Ja politique; il a reconnui les portes et les cétes des 
deux mondes; il a tout soumis a des calculs savans.a des theories 
approximatives ; et i] a dit au commercant habile; au navigateur 
intrepide ; certes il y a des desastres sur lesquels |’humanitie ne 
peut que gemir; mais quant 4 votre fortune, allez francissez les 
mers, déployez votre activité, et votre industrié, je moi [me] 
charge de vos risques.’ 

Mr. Tayler’s Translation. Our Translation. 

‘This excellent contract isthe This beautiful contract is the 
able production of the genius of noble product of the genius of 
a man, and is the first security man, and the principal guaran- 
to naval commerce. He has tor of maritime commerce. It 
consulted the seasons; he has has consulted the seasons; it 





made his observations on the 
sea, and has, as it were, interro- 
gated this formidable element; 
he is a judge of its inconstancy ; 
he personally experienced the 
effects of storms; he possesses 


has extended its observations to 
the sea ; it has interrogated that 
terrible element; it has consid- 
ered its inconstancy ; it has fore- 
seen its storms; it has watched 
political events; it has viewed 
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the political sword; he, in fine, the ports and coasts of the two 


possesses a knowledge of the 
harbors and coasts of the two 


worlds; it has subjected the 
whole to learned calculations, to 


worlds; he is in possession of approximating theories; and it 
the most difficult researches of has declared to the skilful mer- 


the learned and oftheir approxi- 
mating theories; and he is ac- 
knowledged to be well skilled in 
commercial affairs; he is also a 
most intrepid navigator —that is 
to say, one well experienced in 
those dangers at which human- 


chant, to the intrepid naviga- 
tor — there are disasters, indeed, 
over which humanity cannot but 
mourn; but, regardless of the 
hazards of property, go, boldly 
traverse the ocean, exert your 
activity and your industry, I 





ity shudders; but when your 
fortunes, your activity and in- 
dustry are employed on the sea, 
I become responsible for the 
results.’ 

Les Loyers, &c. sont avaries communes pendant les reparations 
des dommages voluntairement soufferts. ‘ The lawyers, &c. are ava- 
ricious when their clients are voluntarily suffering injuries.’ Our 
translation of this sentence —so far as we can understand it in 
its present abbreviated form —is, ‘ Wages, &c. are subjects of 
general average during the repair of damages voluntarily sus- 
tained.’ : 

Peu de jurisconsults, beaucoup d’hommes. ‘Many counsellors, 
few lawyers.’ 

Tant d’arpents de face. ‘So many acres of surface.’ 

Le droit ecrit. ‘ Statute right.’ 

Cas fortuit. ‘A chance case.’ 

C’est une beau spectacle que celui des lois feodales ; un chene 
antique s’eleve ; il faut percer la terre pour les racines trouver. 
‘Feudal laws are an excellent subject for observation ; in order 
to ascertain the growth of an ancient oak, we must penetrate the 
earth to find the reots.’ The spirit and correctness of this trans- 
lation will be better appreciated when we read the whole of the 
beautiful sentence with which Montesquieu commences the treat- 
ment of the Feudal System. (Book 30, cap. 1.) C'est un beau 
spectacle que celui des Loix feodales. Un chene’ antique s’eleve ; 
V'@il en voit de loin les feuillages ; il approche, il en voit la tige ; 


take your risks upon myself. 


1 Montesquieu quotes the following lines from Virgil, in a note : 
—Quantum vertice ad oras 
Ethereas, tantum radice ad Tartara tendit. 
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mais il n’appercoit point les racines: il faut percer la terre pour 
les trouver. 

V. The following extracts will show our author’s attainments in 
the Latm language. . 

Qui scit se decipi, non decipiatur, [decipitur.] ‘ He who knows 
he is deceived is not deceived. A remark,’ says Mr, T., ‘ fre- 
quently made where a person purchases an article knowing its 
defects.’ We do not intend our readers shall be deceived in the 
character of the ‘ Law Glossary.’ 

Spondet peritiam artis. ‘ He pledges the skill of his craft.’ 

Pro hac vice [vice]. ‘For this turn — an alternate right of 
presentation, when alluding to a church living.’ 

Res integra. ‘ An entire new or untouched matter.’ 

De causis criminalibus, vel capitalibus, nemo querat consilium 
quin implacitatus station pernegat, sine omne {omri| petitione con- 
silii. In aliis omnibus, potest, et debet uti consilio. ‘In criminal 
or capital cases that no one obtain traverse; but if arraigned, 
that he plead immediately, without any request for a traverse. 
In all other cases he may and ought to have traverse.’ 

Nam ex antecedentibus, et consequentibus, fit optima interpretatio. 
‘ Because the best meaning consists in that which precedes and 
follows.’ 

Ne per scripturam aliqua fiat in posterum dubitatio, jubemus non 
per signorum captiones et compendiosa emgmata ejusdem codicis 
tertum conscribi; sed per literarum consequentiam explanari con- 
cedimus. ‘That no doubt may hereafter arise as to wriling, we 
command that the text (or composition) of any such book be not 
written by cavilling notes and condensed enigmas ; but we per- 
mit them to be explained by the sequel (order or course) of the 
letters.’ 

Pia frans. ‘A friendly stratagem.’ 

Idonei atque integri homines. ‘ Substantial and honest men.’ 

Inter vivos, ante nuptias, et post nuptias. “Among those living 
before and after the marriage.’ 

Pater-familias ob alterius culpam tenetur sive servi, sive liberi. 
‘ The master of the family is held responsible for the misconduct 
of another, whether he be a slave or a child,’ 

Pater patria. ‘The Father of the country; as a President 
may be called.’ How grateful should all Presidents feel to our 
author for the suggestion, that the high and reverential honor 
awarded to Cosmo de Medici and to Washington, should hence- 
forth belong to Presidents as of course ! 

Item justiciariorum quidam sunt capitales, generales, perpetui, et 








266 Notices of New Books. [July, 


majores, a latere regis residentes, qui omnium aliorum corrigere 
tenentur injurias et errores. ‘So some of the judges are chief, 
general, permanent and important, (!) abiding with the king, and 
who are obliged to correct the wrongs dnd eriors of all tne other 
(judges).’ 

Judices delegati. ‘‘ Chosen judges; a court of delegates.’ 

Leviora supplicia. ‘ Unimportant (or more easy) requests.’ 

Mortis causa. ‘ The occasion of death.’ 

Nullum habeo talem personam in custodia mea, nec habui die 
impetrationis hujus brevis, vel unquam postea. ‘1 have not had 
any such person in my custody, nor had when the writ issued, 
nor at any time since.’ 

Nulli vendemus, nulli negabimus, aut differemus rectum vel jus- 
titiam. ‘ We neither sell, nor deny, nor delay to any person equity 
or justice.’ 

Obsta principiis. ‘Oppose adverse beginnings.’' 

Riparum usus publicus est. ‘'The enjoyment of rivers is public.’ 

Casus fortuitus. ‘An accidental case.’ . 

We are sorry to say that — notwithstanding our author’s flour- 
ish in his preface about the classics, to which we shall call the 
attention of the reader —his acquaintance with the great masters 
of antiquity seems to be of a lower order than his knowledge of 
the Latin language generally, as displayed in the preceding ex- 
tracts. We have been somewhat pained, as we turned over his 
pages, —though we confess it a weakness which should not be 
indulged in the face of the great merit of our author —to meet 
the unhallowed mutilations which some cherished lines of the 
classics have suffered. One can hardly recognise the flowing 
sentence of Livy, or the full and long resounding period of the 
great Roman orator in tlie maimed and distorted fragment which 
he meets; or catch the spirit of the stern and powerful line of 
Juvenal, or the graceful verse of Horace, in the uninformed col- 
lection of words, which, stript of their prosodical arrangement, or 
wanting some important element of it, seem ‘like sweet bells 
jangled and out of tune.’ 


' We prefer Mr. Tayler's translation of this phrase to that in Branche’s 
Maxims, viz. Oppose principles. It should be added, though, that these 
Maxims were not translated til! 1822, long after Mr. Branche’s death — the 
first edition of his work being published as early as 1753. The American 
edition — though published after the editor, to use the hackneyed language 
of his preface, ‘ had encountered a degree of labor far beyond what he had 
anticipated when he commenced the’ work,’ — abounds in errors like the 
above, which were suffered to pass without correction. 
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We forbear giving instances of Mr. Tayler’s treatment of the 
classics. It is time for us to come toaclose. We do it witha 
consciousness of the feeble idea which we have been able to pre- 
sent of the learning and accuracy — commended with such general 
accord by judges and gentlemen learned in the law, and by 
editors, from whose opinions, formed ‘ after a thorough examina- 
tion,’ we should be slow to differ —- referring, however, with bold- 
ness, all, who would know more of the author, to the book itself — 
that they may have no reason to charge us with the injustice of 
wishing them to rely upon the extraordinary merits of a selection, 
when the whole work is of a piece, and that we may avoid the 
interrogatory addressed by Sheridan to the friend who presented 
him with the Beauties of Shakspeare in one volume, —‘ where are 
the other seven ?’ 

In sober earnest, we are sick of this expenditure of time and 
patience in a pursuit having no small affinity with that which 
drew forth the response from the servant of the Roman tyrant, 
that not a fly could be found with his Imperial Master. But as 
yet we have said nothing of our author’s notes, which occupy a 
considerable portion of the volume and have received the unquali- 
fied praise of the public prints. Mr. Tayler, in his Preface, gives 
as an especial reason for introducing them, that ‘ very many of 
our judicial decisions respecting personal property and testa- 
mentary dispositions are derived from the Roman law;’ and 
further on he says that ‘they will enable the student more fully 
to comprehend some of the reasons upon which a considerable 
part of our common law is founded; at what time many of its 
maxims and principles originated; and how far they are inter- 
woven with the Feudal System. Thus he will often discriminate 
what part remains to us of Feudal origin and what part we pos- 
sess of the milder jurisprudence of the Roman Code.’ 

We give a.further extract from the Preface, placing it side by 
side with an extract from the Preface of Adams’ Roman Anti- 
quities. 

From Mr. Tayler’s Preface. From the Preface of Adams’ 

‘ Several of the classics being Roman Antiquities. 
differently divided by different ‘As several of the classics, 
editors, it will be proper to men- both Greek and Latin, are dif- 
tion what editions of these are ferently divided by different ed- 
followed in the quotations; Cae- itors, it will be proper to men- 
sar by Clarke, or in usum Del- tion what editions of these have 
phire; Pliny by Brolier ; Quinc- been followed in the quotations; 
tillian by Gesner; Petronius Ar- Casar by Clarke; or in usum 
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biter by Burmannus; Dyonisius Delphim; Pliny by Brotier; 
of Halicarnassus by Reiske; Quinctillian, and the writers on 
Plutarch’s Morals by Xylander; husbandry, by Gesner; Petro- 
and DioCassius by Rewnarus. nius Arbiter by Burmannus ; 
It is needless to mention the Dionysius of Halicarnassus by 
editions of such authors as are Reiske; Plutarch’s Morals by 
always divided in the same Xylander; and Dio Cassius by 
manner. ‘Those not divided Rewmarus. It is needless to 
into chapters, as Appian, Stra- mention the editions of such 
bo, Plutarch’s Lives, &c., are authors as are always divided 
quoted by books and pages.’ in the same manner. Those 
1833. not divided into chapters, as 
Appian, Strabo, Plutarch’s 
Lives, &c., are quoted by books 

and pages.’ 1792. 

The foregoing striking resemblance between the prefaces of 
Mr. Tayler and Mr. Adams, holds throughout the greater part 
of Mr. Tayler’s notes, extending even to Mr. Adams’ errors, so 
that one, who is indifferent to the errors of the press, which, we 
are sorry to say, abound in our author’s book, may enjoy a con- 
siderable part of Mr. Adams’ excellent work in Mr. Tayler’s 
pages. . 

To use plain language, Mr. Tayler has stolen the greater 
part of his notes from Mr. Adams; and, with unparalleled 
effrontery, has usurped the very language of the latter in his 
preface, in relation to the editions of the classics he had cited. 
The little that is not stolen from Mr. Adams is made up of 
worthless scraps picked up passim; as of the punishment of 
incontinency in a certain manor—and the poor doggerel, re- 
peated by the unfortunate backslider: 

Here I am 

* Riding on a black ram.’ &c. ; 
or of, in a few instances, acknowledged extracts from an Ency- 
clopedia. 





Mr. Tayler’s descriptio persone, as given in his title page, is, 
‘late of Clement’s Inn, London, and Solicitor in His Majesty’s 
High Court of Chancery.’ How.he could have passed his time 
or, rather, eaten his commons at Clement’s Inn, in view of the 
venerable picture which adorns its walls,' and have borne away 


! The portrait of Sir Matthew Hale is one of the ornaments of St. Cle- 
ment’s Inn. This Inn is now an appendage of the Inner Temple. Her- 
bert’s Inus of Court, 279. 
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such slight tokens of legal study or even common literary attain- 
ments we are at a loss to conceive. Certainly this interesting 
seat of legal education can claim but few in the list of its past 
inmates more memorable — for great blockheads, as great gen- 
iuses, are not quickly forgotten—than our author promises 
to be,—even if the attention be turned back to those times, 
when Saunders pursued there his indefatigable studies, or to 
those ancient days, when Justice Shallow and Falstaff—glorious 
Sir John — heard the chimes at midnight in this same Inn.! 

We do not feel willing to close this long article without some 
more serious censure, than any we have bestowed, upon the dis- 
tinguished judges who have commended this book. No one 
can appreciate more highly than ourselves that comity and 
goodness of heart, under the influence of which, undoubtedly, 
the commendations in question were given; but, while it is the 
duty of every individual to cultivate these amiable qualities, 
the higher duty, which is owed to justice and truth, must not 
be postponed. If these distinguished judges, forgetting fora 
moment a sterner obligation, yielded to thé soft influence of 
these feelings, we are persuaded that they will be the last to 
regret that we have exposed Mr. Tayler’s work to the profes- 
sion, and that they will not be offended by the free use which 
we have ventured to make of their names. 

It is a well-known principle of law, acted upon in the every- 
day business of life, that any representation, false within the 
knowledge of the speaker, although made without any view to 
his own advantage, as in the case of the recommendation of 
a servant, or the like, is actionable, if it be the occasion of 
damage to the plaintiff. We believe that this is the extent to 
which this salutary principle has been applied. It is sub- 


! Shallow. I was once of Clement’s Inn; where, I think, they will 
talk of mad Shallow yet. 

Silence. You were called—lusty Shallow, then, cousin. 

Shaliow. By the mass, I was called any thing; and would have done 
any thing, and roundly too. There was I and little John Doit of Stafford- 
shire and black George Bare and Francis Pickbone and Will Squele, a 
Cotswold man — you had not four such swing-bucklers in all the inns of 
court again; and, ] may say to you, we knew where the bona-robas were, 
and had the best of them all at commandment. | Ha, cousin Silence, that 
thou hadst seen that, that this knight and I have seen! Ha, Sir John, said 
i well? 

Falstaff. We have heard the chimes at midnight, master Shallow. 

Henry 1V. (2d Part.) Act 3. Scene 2. 
VOL. XII.—NO. XXII 23 


- 
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mitted that literary tribunals should take that large portion 
of jurisdiction over matters of this sort—nam boni judicis est 
ampliare jurisdictionem — which is unoccupied by the courts of 
law—-to the end, that the too facile and inconsiderate recom- 
mendation of a worthless production, though it be not a suffi- 
cient ground of action at law, shall not escape without some 
kind of trial. 








INTELLIGENCE AND MISCELLANY. 





Lord Tenterden. The Monthly Magazine for May, 1834, (vol. 
18, p. 233,) contains a sketch of the life and character of the late 
Lord Tenterden, by his friend from boyhood, Sir Egerton Brydges, 
Bart. The events of his life are few, and our readers have already 
been made acquainted with them by a sketch in a previous num- 
ber of this Journal. Sir Egerton has described Lord Tenterden 
with the unconscious partiality of friendship, and without any of the 
discrimination of a lawyer. The classical student will be pleased 
to read the specimen which he gives of the Latin verses of the 
venerable Chief Justice, written in his latter years. Lord T. 
writes to his friend in the following pleasant manner: ‘I must 
tell you how this fancy of recommencing to humor Latin metres, 
after a cessation of more than thirty years, began. Brougham 
procured for me from Lord Granville a copy of some poems printed 
by him under the title of Nuge, chiefly his own, one or two, I 
believe, of Lord Wellesley, written long ago; and a piece of very 
good Greek humor by Lord Holland. John Williams, of the 
Northern Circuit, now the Queen’s Attorney General,’ who is an 
admirable scholar, sent me four or five Greek epigrams of his 
own. I had a mind to thank each of them, and found I could 
do so with great ease to myself in the Hendeca-syllables. This 
led me to compose two trifles in the same metre on two favorite 
flowers, and afterwards some others (now I think twelve in all) 
in the different Horatian metres; and one an Ovidian epistle, of 
which the subject is the ‘‘ Forget Me Not.” One of the earliest 
is an Ode on the Conservatory, in the Alcaick metre, of which 
the last stanza contains the true cause and the excuse of the 
whole, and this I will now transcribe. 

Sit fabulosis fas mihi cantibus 
Lenire curas; sit mihi floribus, 


Mulcere me fessum, senemque, 
Carpere quos juvenis solebam.’ 


' Mr. Williams was lately Baron Williams of the Exchequer; and is now 
a Justice of the King’s Bench. 
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Manuscripts of Sir Edward Coke. In Mr. Henry Roscoe’s 
Life of his father, William Roscoe, is an agreeable account of a 
visit made by the latter to Holkham, the seat of the distinguished 
Farmer Coke. Mr. Roscoe spent much time in examining the 
library there. Among many other things of extreme rarity and 
value, which he was delighted to find, were severa] unpublished 
manuscripts of Sir Edward Coke. Life of Roscoe, vol. 2d, p. 65. 


Opening of th: Court of Common Pleas. The Common Pleas 
has been thrown open, by royal warrant, to the profession at 
large, without saving or reservation of any sort, except so far as 
relates to the rank of the present serjeants, who are to rank, 
according to their seniority, next after the junior of the present 
king’s counsel, Mr. Balguy. Virtually, therefore, they are all 
elevated to the rank of king’s counsel by way of compensation 
for their privileges. This measure, though certainly indispensa- 
ble in the existing state of business in the courts, appears to have 
been rather precipitately decided upon. It is said that a plan for 
a partial surrender of the monopoly had been sent to the serjeants, 
and was actually under consideration when the royal warrant was 
sent down. The court is opened as from Trinity Term, but it 
seems that the serjeants take rank as silk gownsmen immediately ; 
at least, within an hour after the reading of the warrant, a mem- 
ber of their body was admitted to a seat within the bar of the 
Exchequer. Lond. Law Mag. for May. 


Inns of Court. “The Common Law Commissioners have made 
their sixth Report. It relates to the regulations and practice of 
the four Inns of Court respecting the admission of persons to be 
students, or to be called tothe bar. A clear and concise state- 
ment is made of the privileges of the Inns and of the regulations 

and practice abovementioned. The most important change which 
"it recommends is that ‘ the societies be enjoined to allow, and the 
judges of the courts at Westminster to receive, an appeal from any 
act of the Benchers of any Inn of Court, rejecting an application 
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for admission into their society.’ The Report is signed by Fred- 
erick Pollock, Henry J. Stephen, Thomas Starkie, Joshua Evans, 
William Wightman. 


Promotions in the English Courts. The Lord Chief Justice of 
the King’s Bench (Sir Thomas Denman,) has been created Baron 
Denman, of Doverdale, in the county of Derby. 

Sir John Bayley, Bart. (late one of the Barons of the Court of 
Exchequer,) has been appointed a member of the Privy Council. 

Frederick Pollock, Esq. has been appointed Attorney General 
for the County Palatine of Lancaster. 

Messrs. Starkie, Cresswell, Alexander and Raincock were 
called to the inner bar at the late assizes for the county palatine 
of Lancaster. Legal Examiner, Ap. 2d, 1834. 


Changes on the Bench. On Tuesday, the 29th April, all diffi- 
culties having been overcome, the following changes were made 
in the superior courts of common law; Mr. Justice James Parke 
left the Court of King’s Bench, and took his seat in the Exche- 
quer, and Mr. Justice Alderson took his seat on the same bench; 
Mr. Baron Vaughan occupied Mr. Justice Alderson’s seat in the 
Court of Common Pleas, and Mr. Baron Williams left the Court 
of Exchequer and became a justice of the King’s Bench. It was 
originally intended that these changes should have been carried 
into effect on Monday last, but Mr. Justice Vaughan is said to 
have refused to quit his court until he was made a privy coun- 
sellor; we believe he has now taken Lord Brougham’s word that 
he shall be made a Right Honorable. Leg. Exam. Ap. 30, 1834. 

The retirement of Mr. Baron Bayley has incidentally led tothe 
retirement of Sir William Horne from the Attorney-generalship, 
the appointment of Sir John Campbell in his place, and the ap- 
pointment of Mr. Pepys to succeed him as Solicitor General. 
Law Mug. for May. 

There is much speculation in the English magazines and news- 
papers as to the cause of these changes— most of which would 
have but little interest for American readers. 

23* 
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Baron Bolland. Baron Bolland, of the Exchequer, is a dis- 
tinguished member of the Roxburghe Club—a™ society of anti- 
quarians and bibliographers— and presided at one of their late 
meetings. ‘The Morning Chronicle speaks of him as ‘that true 
Bibliomaniack, the excellent Baron Bolland.’ 


Codification. <A step has recently been made towards a code 
of laws in Great Britain, in the appointment of commissioners to 
consider the state of our criminal law. By the commission nom- 
inating them, the commissioners (Mr. Starkie, Mr. Bellenden 
Ker, Mr. Wightman, Mr. Amos, and Mr. Austin,) are directed 
‘to digest into one statute all the statutes and enactments touch- 
ing crimes, and the trial and punishment thereof; and also to 
digest into one other statute all the provisions of the common or 
unwritten law touching the same; and to inguire and report how 
far it may be expedient to consolidate the other branches of the 
existing statute law or any of them.’ Leg. Observer, Nov. 9, 1833. 


Lord Chancellor Brougham. Late numbers of Blackwood’s 
Magazine and of Frazer’s Magazine contain harsh and bitter 
attacks upon the judicial conduct and character of the Lord 
Chancellor. His incompetency, in point of attainments in equity, 
is represented as glaring. His predecessor, Lord Lyndhurst, is 
contrasted with him, and held up as immeasurably his superior. 
We notice these articles that our readers may be informed, in a 
few words, of the opinion which prevails, with a respectable por- 
tion of the people of England, of the judicial merits of the Lord 
Chancellor. It should be borne in mind that these Magazines 
are both of them wltra tory. An article, animadverting severely 
upon the conduct of Lord Brougham in debate in the House of 
Lords, may be found in the New “Monthly of June —a periodical 
of the most liberal character in politics. 


New Hampshire Laws. The following amusing Advertisement 
is prefixed to the New Hampshire Laws “published by authority in 


1830 :—- 
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‘This edition comprehends all the general and public statutes 
now in force, excepting an act passed the 3d day of January, 
1829, entitled ‘““An act establishing a board of road commission- 
ers for laying out and repairing highways,” which is omitted under 
the expectation that it will be repeo'led at the ensuing session of the 
legislature.’ 


‘William’s and Mary’s College, ( Virginia.) Honorable Beverly 
Tucker has been appointed Professor of Law in this Institution. 
This is the professorship formerly occupied by Judge Tucker, 
the commentator upon Blackstone. We should be glad if some 
of our friends in Virginia would furnish us with a sketch of the 
history and present condition of this professorship. 


APPOINTMENTS BY THE PRESIDENT. 


Joseph S. Cabot, to be Commisioner under the law to carry 
into effect the Convention between the United States and his 
majesty the King of the Two Sicilies, concluded on the 14th 
October, 1832, in place of Peter V. Daniel, resigned. 

Romulus M. Saunders, to be Commissioner under the law to 
carry into effect the Convention between the United States and 
his majesty the King of the French, concluded on the 4th July, 
1831, in the place of Thomas H. Williams, resigned. 

John W. Overton, to be Clerk of the Commission under the 
law to carry into effect the Convention aforesaid between the 
United States and his majesty the King of the Two Sicilies, in 
the place of George Breathitt, deceased. 

James Collinsworth, to be Attorney of the United States for 
the Western District of Tennessee. Reappointed. 

John Patterson, to be Marshal of the United States for the 
District of Ohio. Reappointed. 

Alexander Hunter, to be Marshal for the District of Columbia, 
in the place of Henry Ashton, deceased. 

Garrett D. Wall, to be Attorney for the District of New Jer- 
sey. Reappointed. 

Thomas B. Munroe, to be Judge for the District of Kentucky, 
in the place of John Boyle, deceased. 

Thomas J. Lacey, to be Judge of the Territory of Arkansas, 
in the place of Alexander M. Clayton, resigned. 
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Lewis Panders, Jr. to be Attorney for the District of Ken- 
tucky, in the place of Thomas B. Munroe, appointed Judge for 
said District. 

William M. Price, to be Attorney for the Southern District of 
New York, in the place of James A. Hamilton, whose commis- 
sion had expired. 

James W. Exum, to be Marshal for the District of West Florida. 
Reappointed. e 

James D. Westcott, to be Attorney for the Middle District of 
the Territory of Florida, in the place of George K. Walker, ap- 
pointed Secretary for said Territory. 

Albert Smith, to be Marshal for the District of Maine. Re- 
appointed. 

John M. Davis, to be Marshal for the Western District of 
Pennsylvania. Reappointed. 

James S. Mayfield, to be Commissioner for the final adjustment 
_ of Private Land Claims in Missouri, in the place of Lewis F. 
resigned. 

Samuel Stettinius, to be Justice of the Peace for the county of 
Washington, in the District of Columbia. 

B. F. Butler, to be Attorney General of the United States, in 
the place of Roger B. Taney. 
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Gruben, die deutschen Bundes-Staaten. 8vo. Munchen. Is. 6d. 

[The confederated German States.] 

Handbuch des im Konigreiche Sachsen gestanden Civil-Rechts. 
4ter. Thi. Leipz. ‘10s. 

[Manual of the Civil Law, as extant in the Kingdom of Saxony.] 


ENGLISH. 

The Real Property Acts; with notes, by L. Shelford. 12mo. 7s, 
boards. 

Do. boards, by T. Atkinson. 8vo. 6s. 

The Law amendment Act, by W. Theobald, Esq. 12mo. 2s. sewed. 
2s. 6d. bound. 

Jones on Bailments, by Theobald. 8vo. 4th edition. 9s. boards. 
[Mr. Theobald’s notes are made up entirely from Judge Story’s work 

on Bailments. Mr. Theobald, in his preface, says, ‘last year ap- 

peared a very complete work on Bailments, by Dr. Story, now a 

Judge, then Professor of Law in Harvard University.’ He con- 

fesses his obligation to it. We hope to review Mr. Theobald’s 

work in our next. ] 

The Real Property Statutes of the 2d & 3d, & 3d & 4th Wm. IV; 
with Notes, Forms, and a Table of Descents, by L. Shelford. 12mo. 
10s. Gd. boards. 

Hume’s Custom Laws. 1833. 8vo. 15s. boards. 

Statutes. Vol XIII, Partl. 34 & 4th Wm, IV. 4to. 28s. boards. 

Vattell’s Law of Nations. A new edition, by J. Chitty, Esq. Royal 
Svo, 21s. boards. 

[The Law Magazine says, ‘some useful notes have been added by the 
present editor.’ Some of them appear to us to be a little out of place. 
The Acts relating to Real Property. By H. Stalman. 12mo. 6s. 

boards. 

A Treatise on. the Practice of the Chancery Court, by J. S. Smith. 
Part J. 8vo. 16s. boards. 

[The Law Magazine says, ‘this work has already acquired a good char- 
acter for accuracy.’ We have seen nothing in its plan or execution 
to entitle it to favar.] 

The Practice of the Superior Courts of Law in Personal Actions 
and Ejectment. By W.Tidd. Royal 8vo. 15s. boards. 

{Like every thing else by Mr. Tidd. Law Mag.] 
Chitty’s General Practice of the Law. Part III. 8vo. 16s. boards. 
{We shall review Mr. Chitty’s great work in a future number.) 

Delome on the Constitution. By W.H. Huges, M.P. 2vo. 12s. 
boards. 

Considerations on the Law of Libel, as relating to Padblications on 
the subject of Religion. By John Search. 8vo. London, 1833. 

[A review of this work will be found in the Edinburg Review for 
January, 1834. We presume that John Search is a mere nom de 
guerre.| 


Report delivered to the Committee in aid of Corporate Reform, 
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November 8th, 1833; containing a statement of some of the evils and 
abuses existing in the Corporation and in the Municipal Trading Com- 
panies of the City of London. 8vo. London. 1833. 

Digested Report of the Evidence taken before the Corporation Com- 
missioners at Cambridge. 8vo. Cambridge and London. 1833. 


[The two last titles are placed at the head of a long and spirited article 
in the Edinburgh Review for January, on English Corporations and 
Endowments. Great fault is found with the existing law of Cor- 
porations, but no changes are clearly recommended, except the 
abolition of the distinction between private and public corporations. 
The reviewer thinks his American cousins unfortunate in baving 
inherited this ‘untoward distinction.’ He refers to Kent’s Commen- 
taries, to the Dartmouth College Case, and to Mr. Webster’s ‘ very 
able argument’ therein. We suspect the reviewer has not seen the 
whole case, as reported by Mr. Wheaton in the Reports of the Su- 
preme Court, or by Mr. Farrar in bis volume; but only so much as 
appears in the volume of Mr. Webster’s Forensic Arguments, pub- 
lished about two years ago.] 

The Chancellor’s Rolls, (Public General Commission.) Royal 8vo. 
25s. cloth. 

The Pipe Rolls. Ditto. Royal 8vo. 18s. cloth. 

Palgrave’s Essay upon the Authority of the King’s Council. 8vo. 
6s. cloth. 

Cursory Observations on a General Registry. By Sir Edward Sug- 
den. London. 1834. pp. 23. 

[The Legal Examiner says, ‘Sir Edward’s views seem wanting in 
that breadth, which characterizes the principles of the philosophic 
statesman.’] 

Summary of the Criminal Law. By Henry J. Stephen, Serjeant at 
Law. 8vo. 12s. boards. pp. 505. 

[The Law Magazine calls this ‘an admirably written and very useful 
book.’ We have reviewed it in this number.] 

A Digest of the Law of Evidence on the Trial of Actions at Nisi 
Prius. By Henry Roscoe, Esq., of the Inner Temple, Barrister at 
Law. Third Edition, with considerable additions. 12mo. 18s. boards. 

[A much improved edition. Law Mag.} 

Questions on Election Law, arising on the Reform Act; with the 
Decisions of the Revising Barristers, and Resolutions of the Commit- 
tees of the House of Commons. By A. E. Cockburn, Esq., Barrister 
at Law. 12mo. 6s. boards. pp. 196. 

[A work which all persons interested in Election Law should lose no 
time in procuring. Law Mag.) 

- An Essay upon the Law respecting Husband and Wife. By Henry 

Prater, Esq., of the Middle Temple, Barrister. 8vo. 3s. stitched. 

[A very good book, so far as it goes; but the subject is too extensive 
to be comprised in the space to which Mr. Prater restricts himself 
Law Mag.} 

Supplement to the Law of Watercourses and Sewers; containing 
the New Cases and Statutes to the present time. H.W. Woolrych, 
Esq., of the Inner Temple, Barrister at Law. 8vo. 2s, stitched. 
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Supplement to the Law of Rights of Common: containing the New 
Cases and Statutes to the Present Time. By-H. W. Woolrych, Esq. 
of the Inner Temple, Barrister at Law. 8vo. 1s. stitched. 

[All Mr. Woolrych’s compilations are ably executed, and these Supple- 
ments will be found useful accompaniments to them. Law Mag.| 
A Short introduction to Conveyancing, with a Practical view of the 

New Statutes relating to Real Property: and Forms of Assurances at 

the Common Law, under the Statute of Uses, and under the Statute 

for Abolishing Fines and Recoveries; also the Rules of Court for 
taking Acknowledgments, and the New Statutes. By William Hayes, 

Esq., of the Middle Temple, Barrister at Law. 12mo. 14s. boards. 

[This is a very elementary book. It explains clearly the different 
principles growing out of tenure and the Statute of Uses and the 
conveyances founded thereon.] 

A Report of Cases determined on the Crown Side on the Northern 
Circuit, commencing with the Summer Circuit of 1822, and ending 
with the summer Circuit 1833, with a Table of Cases, and an Index. 
By Sir Gregory A. Lewin, of the Middle Temple, Barrister at Law. 
12mo. 10s. 6d. boards. pp. 365. 

{This is a small volume, and the cases it contains are of but little value. 
They are, however, well reported. Sir G. A. Lewin is also the au- 
thor of a little work on the Law of Settlement.] 

The Law and Practice in Bankruptey, as founded on the recen: 
Statutes. By John F. Archbold, Esq., Barrister at Law. Fifth edit., 
enlarged, with the General Orders of the Court of Bankruptcy, and 
new Forms and Precedents. By John Flather, of Lincoln’s Inn, Esq. 
Barrister at Law. 12mo. 18s. boards. 

[An improved edition of a very useful book. Law Mag.) 

A Summary of the Practice of the Court of Chan¢ery ; together 
with Lord Brougham’s New Orders, the Orders of Lord Lyndhurst, 
as amended by Lord Brougham ; and the two Acts, 3 & 4 Wm. 4, cap. 
84 & 94, respecting the Offices and Practice of the Court of Chancery, 
with Notes and an Index. By Solomon Atkinson, Esq., Barrister at 
Law. 12mo. 6s. boards. 

The Practice of the High Court of Chancery, as altered by the Or- 
ders of the 3d of April, 1828; the 23d of November, 1831; the Chan- 
cery Regulation Act, 3 & 4 Wm. 4, c. 94; and the Orders issued in 
pursuance thereof, on the 21st of December, 1833; with an Appendix, 
containing the Act and Orders. By a Chancery Barrrister. 12mo. 
5s. cloth boards. 

Woodfall’s Practical Treatise on the Law of Landlord and Tenant 
with a full Collection of Precedents, and Forms of Procedure. The 
Second Edition. By S. B. Harrison, Esq., of the Middle’ Temple, 
Barrister at Law; entirely remodeled and greatly enlarged. Royal 
8vo. Jl. 11s. 6d. boards. pp. 1007. 

[ Mr. Pratt edited this book not long ago, and we think Mr. Harrison 
has done himself little credit by the competition. Law Mag.) 
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A Practical Treatise on Bills of Exchange, Promissory Notes, and 
Bankers’ Checks, containing Forms of Affidavits of Debt in Actions 
thereon; and of Declarations and Pleas in such Actions, adapted to 
the New Rules on Pleading, with all the Statutes and decided cases 
in full relating to Bills and Notes, the Bank of England, and Bankers. 
By Joseph Chitty, Jr. Esq., of the Middle Temple. In two volumes. 
Royal 8vo. 2l. 12s. 6d. boards. pp. 1680. 

[This book is replete with minute and useful information of a kind 
which no other Treatise supplies. No lawyer or merchant should 
be without it. Law Mag. We do not agree with the editors of the 
ber] Magazine. We have reviewed this book in the present num- 

r. 

Archbold’s Summary of the Law relative to Pleading and Evidence 
in Criminal Cases, with Precedents of Indictments, &c. and the Evi- 
dence necessary to support them. Fifth edition, enlarged, with an 
Appendix of Statutes, and the Decisions to the presenttime. By John 
Jervis, of the Middle Temple, Esq., Barrister at Law. 12mo. 19s: 
boards. 

[Mr. Jervis has executed his task with learning and ability. Law Mag.) 
The Statute of 2 & 3 Wm. 4, c. 100, relating to Moduses and Ex- 

emptions from Tithes; with explanatory Notes and Observations. 

By William Eagle, of the Middle Temple, Esq., Barrister at Law. 2s, 

stitched. 

{Like every thing that drops from Mr. Eagle’s pen on this subject, a 
tract of learning and utility. Law Mag.) 

The Rules of Court, from the passing of the Uniformity of Process 
Act, to the present time ; including those on Practice and Pleading of 
Hilary Term last. With Notes and Forms, and an Appendix of recent 
Statutes, with the Cases decided thereon. By C. F. F. Wordsworth, 
Esq., of the Inner Temple, Barrister at Law. 12mo. 5s. boards. 

The Principal Statutes and Rules of Court for Reform of the Ad- 
ministration of Justice at Common Law; from July 23, 1830, (the 
date of Sir J. Scarlett’s Act,) to Hilary Term, 1834, both inclusive. 
With an Index. 12mo. 4s. 6d. boards. pp. 202. . 

A very useful Compilation, preceded by a Summary of the Changes. 
w Mag.) 

’ All the New Rules, from Michaelmas Term, 1 Wm. 4, to Hilary 

Term, 4 Wm. 4, with Notes, and an Appendix of useful Statutes. 3d 

edition. By John Jervis, Esq., Barrister at Law. 12mo. 8s. boards. 

pp. 288. 

Third Addenda to Chapman’s King’s Bench, containing the Prac- 
tice on the Parliamentary and other Rules of Hilary Term, 4 Wm. 4, 
with an Appendix of all the recent Rules, showing those now in oper- 
ation ; also, Bills of Casts, as allowed on Taxation, on the new Scale, 
for recovery of Debts not exceeding Twenty Pounds. Easter Term, 
1834. 12mo. 5s. boards. 

_ The Practice by Justicies and Plaint, in the County Court, with 

VOL. XII.—NO. XXIII. 24 
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Practical Forms, and an Index. By G. B. Mansel, Esq., of the Mid 

dle Temple, Barrister at Law. 12mo. 6s. boards. 

Oaths ; their Origin, Nature and History. “By James Efdell Tyler, 
D.D. London. 8vo. 1834. 

[This treatise is divided into three parts. The first part contains in- 
quiries into the Scripture lawfulness of oaths, the manner in which 
they are administered in England, and the changes which are 
thought advisable. In the second part, the author examines the 
forms of ancient and modern oaths; and in the third part treats of 
perjury and the various punishments inflicted, in different nations 
and ages, upon the perjurer. A review of this work will be found 
in the Gentleman’s Magazine for June 1834.] 

Remarks on Criminal Law; with a Plan for an Improved Sytem, 
and Observations on the Prevention of Crime. London. 8vo. pp. 
111. [Reviewed in the present number. ]} 

Old Bayley Experience. Criminal Jurisprudence and the Actual 
Working of our Penal Code of Laws, also an Essay on Prison Disci- 
pline ; to which is added a History of the Crimes committed by Of- 
fenders in the Present Day. By the Author of ‘The Schoolmaster’s 
Experience in Newgate.” London. 8vo. pp. 447. 

[Reviewed in the present number.] 


AMERICAN. 

A Brief View of the Constitution of the United States, addressed to 
the Law Academy of Philadelphia. By Peter S. Duponeeau, LL. D. 
Provost of the Academy. Philadelphia. 1834. 12mo. pp. 106, 

[A valuable little book. It is reviewed in the present number.] 

Practical Forms in Actions, Personal and Real and in Chancery: 
with Notes, &c. By P. B. Wilcox. 8vo. Columbus (Ohio.) 1838. 
pp- 496. 

[This is a collection of Precedents in civil cases, with a general Out- 
line of Practice in the Supreme Court and Court of Common Pleas, 
of the state of Ohio. The author states that he bas most carefully 
avoided the technicalities of special pleading, as well as all other 
matters of abstract speculation, and that his sole object has been to 
collect and arrange a set of common, practical forms, accompanied 
with comment and references, &c. To those interested in the 
jurisprudence of Ohio, this will be an interesting volume.) 

The Practice in Civil Actions and Proceedings at Law in Massachu- 
setts. By Samuel Howe, late Judge of the Court of Common Pleas. 
Edited by Richard 8, Fay and Jonathan Chapman, Counsellors at 
Law. Boston. 8vo. Hilliard, Gray & Co. 1834. pp. 599. 

(Mr. Tayler’s Law Glossary has crowded out an intended notice of 
this work. We shall review it in our next. This is a full and sys- 
tematic treatise, which cannot fail of being acceptable to all practi- 
tioners, and particularly to the younger part of the profession.] 
Rights of the Marshpee Indians; an Argument of Benj. F. Hallett, 

Counsel for the Marshpee Tribe, before a Committee of the Legisla- 

ture of Massachusetts. Boston. J. Howe. 8vo. pp. 36. 
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A Speech Delivered before the Municipal Court of the City of Bos- 
ton, in Defence of Abner Kneeland, on an Indictment for Blasphemy. 
By Andrew Dunlap. Boston. Printed for the Publisher. 8vo. pp. 
132, 

Report of the Arguments of the Attorney of the Commonwealth, at 
the Trials of Abner Kneeland, for Blasphemy, in the Municipal and 
Supreme Courts, in Boston, January and May, 1834. Boston. Beals, 
Homer & Co. 8vo. pp. 93. 

[Very able. It contains a full examination and affirmation of the doc- 
trine that Christianity is a part of the Common Law.] 

Treatise on New Trials. By David Graham. New York. Hol- 
sted and Voorhies. &vo. 

[A useful work. We have given an analysis of it in our present 
number. ] 

Burrow’s Reports. 2nd American from the 4th London edition. 
Edited by J. P. Hall, Esq. 2 vols. 8vo. New York. 1833. O. 
Halsted. 

(The original five volumes are, by means of close printing and leaving 
out such cases as are supposed to be peculiarly English, condensed 
into two. We do not know that the editor has condensed Sir James 
Burrow’s proverbially minute statements of facts and reports of ar- 
guments of counsel.] 

Cowper’s Reports. 2d American from the last London edit. Edited 
by J. Prescott Hall, Esq., Counsellor at Law. 8vo. New York. 1833. 
O. Halsted. 

(Mr. Hall has served Cowper as he has Sir James Burrow.) 

Reports of Cases Argued and Determined in the Supreme Judicial 
Court of the State of Maine. By Simon Greenleaf, Counsellor at Law. 
Vol. 8th. 8vo. Portland. Wm. Hyde, for Z. Hyde. 1834. 
[Professor Greenleat’s high character asa Reporter is well knowm.]} 

A Treatise upon the Practice of the Court of Chancery, with an 
Appendix of Forms. By Murray Hoffinan, Esq. Vol. 1. 8vo. New 
York. 1834. Halsted & Voorhies. 

[We think very well of this work, so far as we have looked into it. 
Upon the appearance of the 2d volume we shall review it.] 

A Discourse on the Life and Character of William Wirt, late At- 
torney-General of the United States; pronounced at the request of the 
Baltimore Bar, before the citizens of Baltimore on the 26th of May, 
1834. By John P. Kennedy. 8vo. Baltimore. 1834. Wm. & J. 
Neal. pp. 63. 

[A florid discourse, giving the leading events of Mr. Wirt’s life, ac- 
companied by appropriate reflections upon his character.) 

Reports of Cases Adjudged in the Supreme Court of Pennsylvania, 
By William Rawle, Jun. Vol. 4th. 8vo. Philadelphia. 1834. 

Reports of Cases Argued and Determined in the Supreme Court of 
Tennessee, during the year 1832. By George Yerger, Reporter of 
the State. Vol.3. 8vo. Nashville. Hall & Haskell, State Printers. 
pp- 613. 
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Reports of Cases Argued and Determined in the Court of Appeals 
of Virginia. By Daniel Call. Vols. 4,5 & 6. 8vo. Richmond. 
1833. Robert J. Smith. 

[Reviewed in this number.] 

Reports of Cases Argued and Determined in the Court of Appeals 
and in the General Court. By Benjamin Watkins Leigh. Vol. 3. 
8vo. Richmond. Samuel Sheppard & Co. pp. 861. 

[Mr. Leigh is the distinguished Senator of the United States, from 

Virginia.] 

Reports of Cases Argued and Adjudicated ia the Supreme Court of 
Judicature of the State of New Jersey, from November Term, 1831, 
to February Term, 1833, inclusive. By James S. Green, Counsellor 
at Law and Reporter of Cases adjudicated in the Supreme Court of 
the State of New Jersey. Vol. 1. 8vo. Trenton. 1833. George 
Sherman. pp. 376. 

Reports of Cases Argued and Determined in the Court of Appeals 
of South Carolina, on Appeal from the Courts of Law. By H. Bailey, 
State Reporter. Containing the Decisions from May, 1828, to June, 
1830, inclusive. Vol. 1. &vo. Charleston. November, 1833. pp. 
702. 

Reports of Cases at Law, Argued and Determined in tho Court of 
Appeals of South Carolina. By W. R. Hill, State Reporter. Vol. 1. 
Containing the Decisions during the year 1833. 8vo. Columbia, 
March, 1834. 

{We have reviewed both these volumes of South Carolina Reports in 
the present number.] 

Tayler’s Law Glossary. 8vo. Albany. 1833. 

[This work is reviewed in the present nuinber.] 
IN PRESS. 

Collyer on Partnership, with Notes of American Cases. By W. 
Phillips and E. Pickering. This work is in the press of Messrs. G & 
C. Merriam, of Springfield; the printing is very nearly finished, and 
the work will be soon published. 

Treatise on Insurance. Vol.2. By W. Phillips. The printing of 
this volume is very nearly finished. It includes legal proceedings on 
policies not included in the first volume. It also includes the cases 
subsequent to the first volume. It will shortly be published by Nick- 
lin & Jolson, Philadelphia. 





